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TiTLE IX/VAWA
HEARING PANEL TRAINING

Kathryn Nash
Tammy Somogye
Caitlin Gehlen
Pamela Kovacs

TeLL Us ABOUT YOURSELF

How many hearings of Title IX matters have you
participated in?
a. Not applicable (I have a different role in
the process)

b. None
Less than 10
d. 10 or more

AGENDA

Introduction and Legal Landscape
Overview of Process
Working with the Parties
Intake and Investigation Process
Hearing/Decision-Making Process
* Legal requirements
+ Stages of adjudication process
1. Prepare for hearing
2. Conduct hearing
3 Deliberate and make determination
4. Determine sanctions and remedies
5. Draft notice of determination
« Case study
= Appeals
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TERMINOLOGY

= DOE = Department of Education

= Recipient = Institutions covered by Title IX

= OCR = Department of Education’s Office for Civil Rights

= VAWA = Violence Against Women Reauthorization Act

= FERPA = Family Educational Rights and Privacy Act

= CSA = Campus Security Authority

= Investigation/Grievance Procedures/Complaint Procedures
= Adjudicator/Decision-Maker/Hearing Panel

= Complainant/Reporting Party/accuser/
victim/survivor

= Respondent/Responding Party/
accused/alleged perpetrator

TERMINOLOGY

= Complainant

* Anindividual who is alleged to be the victim of
conduct that could constitute sexual harassment

= Respondent

* Anindividual who has been reported to be the
perpetrator of conduct that could constitute
sexual harassment

THE LEGAL LANDSCAPE

6
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SESSION OVERVIEW

= Title IX

= Clery Act

= Violence Against Women Reauthorization Act
= Defining Sexual Misconduct

= Interaction with Other Laws

= Risks of Non-Compliance I

= Training Requirements i

= Recordkeeping Requirements

~

Other LEGAL OBLIGATIONS

Conduct

(o]

TITLE IX

= “No person in the United States
shall, on the basis of sex, be
excluded from participation in, be
denied the benefits of, or be
subjected to discrimination under
any educational program or activity
receiving Federal financial
assistance”

20U.S.C. §1681
9
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WHO MusTt CompLy WITH TITLE IX?

= |nstitutions that receive federal funds
* Students
* Employees
 Third Parties
= Visitors
= Vendors

10
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DISCRIMINATION
“ON THE BAsIS OF SEX”

= Includes:
* Sexual harassment
« Differential treatment

11

WHEN INSTITUTIONS MUST
RESPOND UNDER TITLE IX

= Institution has actual knowledge of
= Sexual harassment

= In an education program or activity
of the institution

= Against a person in the United States

12
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WHEN INSTITUTIONS MUST
RESPOND UNDER TITLE IX

= Actual knowledge
* Notice of sexual harassment or allegations of sexual
harassment to the Title IX Coordinator or an official
who has authority to institute corrective measures on
behalf of the institution

= Notice includes, but is not limited to, a report of sexual
harassment to the Title IX Coordinator

* Vicarious liability and constructive notice are
insufficient

* Standard not met if the only official with actual
knowledge is the respondent

13

WHEN INSTITUTIONS MUST
RESPOND UNDER TITLE IX

= Actual knowledge (cont.)

* The following does not qualify an individual as
having the authority to institute corrective
measures

= Mere ability or obligation to report sexual harassment

= Ability or obligation to inform a student about how to
report

= Being trained in how to report

14

WHEN INSTITUTIONS MUST
RESPOND UNDER TITLE IX

= Education program or activity

 Locations, events, or circumstances over which the
recipient exercised substantial control over both the
respondent and the context in which the sexual
harassment occurs
= Includes all incidents of sexual harassment occurring on an
institution’s campus
= Also includes off-campus conduct if
— Occurs as part of the institution’s “operations”
— Institution exercised substantial control over the respondent and
the context of alleged sexual harassment
— Occurs at an off-campus building owned or controlled by a

student organization officially recognized by the postsecondary
institution (e.g., fraternities and sororities)

15
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How INSTITUTIONS MuUsST
RESPOND UNDER TITLE IX

= Must respond promptly in a manner that is
not deliberately indifferent

= Deliberately indifferent = response is clearly
unreasonable in light of the known
circumstances

= Follow grievance process
outlined in the regulations

16

THE LEGAL LANDSCAPE

= All schools receiving federal funds must:
* Publish Notice of Nondiscrimination
 Designate a Title IX Coordinator
 Disseminate policy prohibiting sex
discrimination

* Adopt and publish fair and equitable
grievance procedures

Offer supportive measures to both parties
Follow a legally compliant grievance
process

Train individuals with heightened
responsibilities

Train students and employees

17

OCR’s ENFORCEMENT AND GUIDANCE

= OCR’s Role:
* Issue guidance

* Compliance reviews
* Resolution agreements

18
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CLERY ACT

= Provide accurate, timely, and complete
information

= Regarding certain types of crimes/incidents
= Qccurring on or adjacent to campus

= To promote campus safety and consumer
protection

19

VIOLENCE AGAINST WOMEN
REAUTHORIZATION AcT (VAWA)

= Extends Clery crimes to include VAWA crimes:
domestic violence, dating violence, and
stalking

= Requires discipline procedures for addressing
sexual misconduct

= Requires education programs to promote
awareness

= Codified parts of 2011 Dear Colleague Letter
on Title IX

20

DEFINING SEXUAL MISCONDUCT

21
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TITLE IX—SEXUAL HARASSMENT

or more of the following:

¢ Quid pro quo

* Hostile environment

 Sexual assault and VAWA crimes

22
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= Conduct on the basis of sex that satisfies one

Sexual assault &
VAWA crimes

TITLE IX—SEXUAL HARASSMENT

* Quid pro quo:
= Employee conditions aid,
benefit, or service of the
institution on an individual’s
participation in unwelcome
sexual conduct

= Examples
— Supervisor conditioning
promotion on participation in
sexual advance
— Professor conditioning grade on
participation in sexual advance

23

TITLE IX—SEXUAL HARASSMENT

 Hostile Environment:

= Unwelcome conduct (on the basis
of sex) determined by a reasonable
person to be so severe, pervasive,
and objectively offensive that it
effectively denies a person equal
access to the institution’s education
program or activity

24
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TITLE IX—SEXUAL HARASSMENT

= Examples: Multiple incidents of the following
conduct may constitute hostile environment
sexual harassment
+ Unwelcome sexual flirtations, advances, or
propositions
Requests for sexual favors
Verbal abuse of a sexual nature, obscene
language, off-color jokes, sexual innuendo, and
gossip about sexual relations
The display of derogatory or sexually suggestive
posters, cartoons, drawings, objects, notes,
letters, photos, emails, or text messages
Visual conduct such as leering or making gestures
Sexually suggestive comments about an
individual’s body or body parts, or sexually
degrading words to describe an individual

TITLE IX—SEXUAL HARASSMENT
= Examples: Multiple incidents of the following
conduct may constitute hostile environment
sexual harassment
* Unwelcome touching of a sexual nature such as
patting, caressing, pinching, or brushing against
another’s body
* Unwelcome verbal or physical conduct against an
individual related to the individual’s gender identity
or the individual’s conformity or failure to conform
to gender stereotypes
* Cyber harassment, including but not limited to
disseminating information, photos, or videos of a
sexual nature without consent
« Videotaping or taking photographs of a sexual
nature without consent
26
TITLE IX—SEXUAL HARASSMENT
* VAWA Crimes
= Sexual assault
= Dating violence
= Domestic violence
= Stalking
* As defined in Clery
* Consent: No particular
definition of consent with
respect to sexual assault is
required
27
27
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TITLE IX—SEXUAL HARASSMENT

= VAWA Crimes—Sexual Assault:

* Rape: The carnal knowledge of a person, without the consent of the
victim, including instances where the victim is incapable of giving
consent because of his/her age or because of his/her temporary or
permanent mental or physical incapacity.

Sodomy: Oral or anal sexual intercourse with another person, without
the consent of the victim, including instances where the victim is
incapable of giving consent because of his/her age or because of
his/her temporary or permanent mental or physical incapacity.
Sexual Assault With An Object: To use an object or instrument to
unlawfully penetrate, however slightly, the genital or anal opening of
the body of another person, without the consent of the victim,
including instances where the victim is incapable of giving consent
because of his/her age or because of his/her temporary or permanent
mental or physical incapacity.

January 18, 2024
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TITLE IX—SEXUAL HARASSMENT

= VAWA Crimes—Sexual Assault:

* Fondling: The touching of the private body parts of
another person for the purpose of sexual gratification
without the consent of the victim, including instances
where the victim is incapable of giving consent
because of his/her age or because of his/her
temporary or permanent mental or physical
incapacity.

Incest: Nonforcible sexual intercourse between
persons who are related to each other within the
degrees wherein marriage is prohibited by law.
Statutory Rape: Nonforcible sexual intercourse with a
person who is under the statutory age of consent.

T

30

ITLE IX—SEXUAL HARASSMENT

sy

8
* Domestic Violence: a felony or misdemeanor
crime committed by current/former spouse

= VAWA Crimes:

or intimate partner of the victim under
domestic or family violence laws of the
jurisdiction

Dating Violence: person with whom victim
has/had a social relationship of a romantic or
intimate nature (determined by reporting
party’s perspective and length, type, and

] frequency of interaction)

* Stalking: course of conduct directed at a

specific person that would cause fear for
safety or substantial emotional distress
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TITLE IX—SEXUAL HARASSMENT

= Male/Female

= Female/Male

= Female/Female
= Male/Male

= Gender Identity

January 18, 2024

r\ Legal Obligations*
|

Title IX
Quid pro quo
harassment that
occurs in an education
program or activity
againsta person in
the United States

VAWA crime that
occurs outside an

activity

VAWA crime that
occurs in an
education program
or activity againsta
person in the United
States

VAWA crime that

Hostile environment
(as defined by Title
1X) in an education
program or activity
againsta person in the
United States

States

*If one of the parties is affiliated with the institution in some way

education program or

occurs against a person
outside of the United

INTERACTION WITH OTHER LAWS

= FERPA: Family Educational Rights
and Privacy Act

= Disability accommodation laws

= State mandatory reporting laws

= Title VII/State anti-discrimination
laws

= State student safety laws

33
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INTERACTION WITH OTHER LAWS

= FERPA: Family Educational Rights and Privacy Act
* Limits disclosure of student education records
« Several exceptions permit disclosure
+ InTitle IX cases, exception permits school to disclose
to both parties all directly related evidence, all
information in the investigation report and
attachments that goes to the decision-maker, and
statement of, and rationale for, the final results of any
disciplinary proceedings or appeals, including
sanctions and whether remedies will be provided
+ Required by Title IX
* Does not include what the remedies are
* In cases involving sexual assault/VAWA crime,
exception permits school to disclose to the parties any
information provided to the decision-makers and the
final results of the disciplinary proceedings, including
all sanctions

34

RiIsks OF NON-COMPLIANCE

= OCR enforcement
= Clery Act enforcement
= Lawsuits

* Private right of action under Title IX, breach of
contract, interference with contract, negligence,
negligence per se, negligent supervision, intentional
infliction of emotional distress, defamation, violation
of right to due process at public schools, invasion of
privacy/violation of confidentiality

= Public relations

35

TRAINING REQUIREMENTS

= Train Title IX Coordinator, investigator, decision-
maker, or facilitator of informal resolution process on

Definition of sexual harassment

Scope of the institution’s education program or activity

How to conduct investigation and grievance process, including

hearings, appeals, and informal resolution processes, and how

to serve impartially, including by avoiding prejudgment of the

facts at interest, conflicts of interest, and bias

Issues related to sexual assault, domestic violence, dating
violence, and stalking (annually)

How to conduct an investigation and hearing that protects
the safety of complainants and promotes accountability
(effects of trauma) (annually)

Institution’s policies and procedures

36
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TRAINING REQUIREMENTS

= Decision-makers must also receive training on
* Technology to be used at a live hearing

Issues of relevance of questions and evidence,

including when questions and evidence about the

complainant’s sexual predisposition or prior sexual

behavior are not relevant

= Training materials must not rely on sex
stereotypes and must promote impartial
investigations and adjudications

= Training materials must be publicly available on
institution’s website

37

CHANGES TO TITLE IX

= June 22-23, 2021: Public Notice & Dear Colleague Letter:
DOE interprets Title IX to prohibit discrimination based on
sexual orientation and gender identity
= Relying on Bostock v. Clayton County
« July 15, 2022: Federal judge in E.D. Tennessee temporarily
blocked enforcement of guidance in 20 states

July 2021 Q & A

August 24, 2021: DOE letter regarding regulation provision
concerning statements of parties/witnesses who do not
submit to cross-examination

= June 23, 2022: Proposed Title IX regulations
April 6, 2023: Proposed Title IX regulation regarding athletics
Final regulations expected March 2024

38

CHANGES TO TITLE IX—CHANGE TO
CROSS-EXAMINATION RULE

= |f a party or witness does not appear at the hearing, decision-
makers can consider other statements made by that individual in
the decision-making process

+ Investigation report, text messages, police report, witness reports of
statements, etc.
= Refusing to answer a question(s) or appear at the hearing may be
considered in determining how much weight to give
party’s/witness’s account or the credibility of their account

< Still may not draw an inference regarding responsibility based solely
on a party’s or witness’s absence from the live hearing or refusal to
answer questions

= Consider allowing parties to use closing argument to share
questions advisor would have asked that party or witness and how
the individual’s testimony would have impacted the outcome

= Likely need to update written policy and procedures

39
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2022 PROPOSED
TITLE IX REGULATIONS
= Sex discrimination includes discrimination

based on sex stereotypes, pregnancy, sexual
orientation and gender identity

= Broader definition of “Sex-Based
Harassment—Hostile Environment”

= Includes off-campus conduct that creates or
contributes to hostile environment

= Expands employee reporting requirements

40

2022 PROPOSED
TITLE IX REGULATIONS

= Supportive measures must be offered for any form of sex
discrimination

= Procedural requirements for responding to allegations of
any type of sex-based discrimination
Additional procedural requirements for responding to
allegations of sex-based harassment involving at least one
student

« Similar to 2020 regulations

* Hearing not required, must have process for assessing credibility
of parties/witnesses that includes the decision-makers asking
live questions and for parties to have their questions asked

= Single investigator model is permissible

41

CHANGES TO TITLE IX

= April 6, 2023: Notice of Proposed Rulemaking
regarding Students’ Eligibility for Athletic Teams
* If a school adopts  applies sex-related criteria that
would limit or deny a student’s eligibility to participate
on a male or female team consistent with their gender
identity, such criteria must, for each sport, level of
competition, and grade or education level:

= Be substantially related to the achievement of an important
educational objective, and

= Minimize harms to students whose opportunity to participate
on a male or female team consistent with their gender
identity would be limited or denied.

= Final rule expected March 2024

42
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Q&A
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OVERVIEW OF PROCESS

-/ -
ESN
/"4

Report

RESPONDING TO A REPORT

Confidential
Resource — Legally
Privileged

Other Employees

»

/ 1\

Title IX Coordinator &
Officials with Authority

45
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RESPONDING TO A REPORT

= Title IX Coordinator can delegate
intake duties to others, but:
* Avoid conflicts
* Oversee training
* Determine appropriate process
* Ensure process is user-friendly
* Make roles and responsibilities clear

* Oversee process to ensure
compliance and effectiveness

46

RESPONDING TO A REPORT

= Title IX:
« Institution has actual knowledge of
« Sexual harassment (as defined by regulations)

* In an education program or activity
of the institution

* Against a person in the United States
= VAWA:

+ Allegations of sexual assault, domestic violence, dating
violence, or stalking

* Applies regardless of location of alleged conduct (on or off
campus; in or out of the education program of activity; in
or out of the U.S.)

47

RESPONDING TO A REPORT

= Response must treat complainant and
respondent equitably by

 Providing written explanation of rights and options to
complainant of sexual assault or VAWA crime

Offering supportive measures to a complainantand a
respondent (with or without formal complaint)

Following a grievance process that complies with the
applicable regulations before imposing any disciplinary
sanctions or other actions that are not supportive measures
against a respondent

48
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RESPONDING TO A REPORT

= Report vs. Formal Complaint
* Report
= Initiates obligation to respond, including offering supportive
measures (see next slide for more details)
= Complainant’s identity may be kept confidential from
respondent
* Formal complaint
= Initiates grievance process
= Cannot be filed anonymously
— Requires complainant’s physical or digital signature or otherwise
indicates that the complainant is the person filing the complaint
— Title IX Coordinator can sign a complaint
— Grievance process requires that complainant’sidentity be
disclosed to respondent, if known

49
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RESPONDING TO A REPORT

= Title IX Coordinator must promptly contact
complainant (with or without formal complaint)

+ Inform complainant of the availability of supportive/interim measures
with or without the filing of a formal complaint

Consider complainant’s wishes with respect to supportive/interim
measures

Explain the process for filing a formal complaint

Notify complainant of right to report to law
enforcement and offer help with report (VAWA)

Provide complainant with written notice of
rights (VAWA)

50

RESPONDING TO A REPORT —
SUPPORTIVE/INTERIM MEASURES

Offered to complainant and respondent 3 .
Must be non-disciplinary, non-punitive

Must be without fee or charge to the

complainant or respondent

Available before or after the filing of a formal

complaint or where no formal complaint is filed

Designed to restore or preserve equal access to recipient’s
education program or activity without unreasonably burdening
the other party

Including measures designed to protect safety of all parties or
the educational environment, or deter sexual harassment

Must maintain as confidential as long as confidentiality does not
impair ability of the institution to provide measures

51
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RESPONDING TO A REPORT —
SUPPORTIVE/INTERIM MEASURES

* Examples
= Mutual restrictions on contact between the parties

= Change academic or extracurricular activities, living,
transportation, dining, and working situations

= Access to resources, such as victim advocacy,
housing assistance, academic support, counseling,
disability services, health and mental health

services, legal assistance, visa and immigration A

assistance, campus escort services, increased
security, and student financial aid

« If school does not offer these services, enter
into MOU with local victim services provider, if
possible

52

RESPONDING TO A REPORT

= QOther obligations:
* Notify campus security, if necessary
* Clery report, if necessary

53

RESPONDING TO A FORMAL COMPLAINT

= Formal complaint
* VAWA: No specific requirements
* Title IX:

= Document filed by a complainant or signed by the Title IX Coordinator
alleging sexual harassment against a respondent and requesting that the
recipient investigate the allegation of sexual harassment

At the time of filing a formal complaint, a complainant must be
participating in or attempting to participate in the education program or
activity of the recipient with which the formal complaint is filed

Where the Title IX Coordinator signs a formal complaint, the Title IX
Coordinator is not a complainant or otherwise a party, and must comply
with the requirements to be free from conflicts and bias

54
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INFORMAL RESOLUTION

= VAWA: No specific requirements
= Title IX:

Any time prior to determination, may facilitate
informal resolution process, such as mediation, if
= Provide parties with detailed written notice

= Obtain parties’ voluntary written consent to informal process

May not offer informal resolution unless a formal
complaintis filed

May not offer or facilitate informal resolution to resolve
allegations that an employee sexually harassed a student

Title IX Coordinator Receives Report
Supportive Measures/Interim Measures
No Formal Complaint? Yes
No Grievance Process Informal Formal or Informal Process?
Resolution
Emergenc
«  Supportive Measures/Interim Formal Remosal?’?\(r’
Measures (continue to offer) Grievance o
* Remedies for Campus Process

RESPONDING TO A FORMAL COMPLAINT —
SUPPORTIVE/INTERIM MEASURES

= Review support/interim measures available
during an investigation

Periodically update both parties on status of A

investigation

No contact orders

Available to both parties
 Designed to restore or preserve equal access to
education program or activity without
unreasonably burdening the other party

All others mentioned earlier

57
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FORMAL GRIEVANCE PROCESS

= The process the school uses to resolve sexual harassment
complaints. This includes the fact-gathering investigation
and any hearing or decision-making process the school
uses to determine:
* Whether or not the conduct occurred using
+ Preponderance of the evidence standard (“more likely than not”) or
 Clear and convincing evidence standard (“highly probable”); and
« If the conduct occurred, what actions the school will take to
eliminate the sexual harassment, prevent its recurrence, and
remedy its effects, which may include:
= Imposing sanctions on the respondent;
= Providing remedies for the complainant; and
= Addressing the campus community

58

FORMAL GRIEVANCE PROCESS

= Must treat complainants and respondents equitably by
* Providing remedies to a complainant where a
determination of responsibility for sexual harassment has
been made

= Remedies must be designed to restore or preserve equal access to
the institution’s education program or activity

= May include the same individualized services as “supportive
measures”

= Do not need to be “non-disciplinary” or “non-punitive” and do not
need to avoid burdening the respondent

* Following grievance process that complies with applicable
regulations before imposing disciplinary sanctions or other
actions that are not supportive measures

59

FORMAL GRIEVANCE PROCESS

= Objective evaluation of all relevant evidence
* Inculpatory and exculpatory evidence

* Credibility determinations may not be based on status
as complainant, respondent, or witness

= No conflicts of interest or bias as Title IX
Coordinator, investigator, decision-maker, or
facilitator of informal resolution process

« For or against complainants or respondents generally

* For or against an individual complainant or
respondent

= Presumption of non-responsibility
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FORMAL GRIEVANCE PROCESS:
DUAL ROLES UNDER TITLE IX

= Title IX requires independent decision-maker
* Title IX Coordinator and decision-maker must be
different individuals
Investigator and decision-maker must be different
individuals
Title IX Coordinator and investigator may offer
recommendations regarding findings and/or
conclusions on responsibility, but decision-maker has
independent obligation to objectively evaluate
relevant evidence and cannot simply defer to
recommendations

= Title IX Coordinator may act as investigator

61

FORMAL GRIEVANCE PROCESS—
EQUAL RIGHTS FOR THE PARTIES

= Interview/hear from both parties
= Equal opportunity for parties
« Identify/present fact witnesses and evidence, including inculpatory and
exculpatory evidence
* Access to evidence (if any) (Title IX and VAWA)
= Must allow access for sexual assault/VAWA
= Must send hard copy or electronic format for Title IX
* Right to an advisor (may be attorney) (Title IX and VAWA)
= May limit extent of participation (must apply equally)
= If party has no advisor, school will provide for cross-examination
* Participate in pre-hearing meeting (if any)
+ ldentify/present character or expert witnesses (if any)
*  Written notice of
= Meetings
* Allegations
= Informal Complaint Process
* Written simultaneous notices of determination
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FORMAL GRIEVANCE PROCESS—
OTHER REQUIREMENTS

= Burden of proof and gathering evidence is on
the institution, not on the parties

= May not restrict ability of either party to
discuss the allegations or to gather and
present relevant evidence

= Allow advisor of choice
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FORMAL GRIEVANCE PROCESS —
ADVISORS

= Parties have a right to an advisor of their choice
= May be, but not required to be, an attorney

= Parties have right for their advisors to receive a hard
copy or electronic format of all directly related
evidence and investigation report (Title IX only)

= Advisors may cross-examine parties and witnesses at
live hearing (Title IX only)

Institution must provide advisor if none (Title IX only)
* Limited role

= May otherwise limit extent of advisor’s participation in
the process (must apply equally)
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FORMAL GRIEVANCE PROCESS —
TIMEFRAMES

= Reasonably prompt timeframes
* Including timeframes for filing and resolving
appeals and informal resolution processes

« Temporary delay or extension of timeframes
for good cause, which may include

= Absence of parties, a party’s advisor,
or witnesses

= Concurrent law enforcement activity

= Need for language assistance or
accommodations of disability

* Must provide written notice to parties
of the delay or extension and the reason for it

* Some timeframes are set by the regulations (Title 1X)
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FORMAL GRIEVANCE PROCESS —
CRIMINAL PROCESS

= Separate from criminal investigation

= May not dissuade complainant from going
to police in cases involving allegations of
criminal conduct—should encourage
reporting to police

= May temporarily delay for initial police
investigation

* Prior guidance said police evidence-gathering
stage typically takes 7-10 days

* Must resume when notified that police are
done gathering evidence

= May not delay for criminal prosecution

66
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FORMAL GRIEVANCE PROCESS

= Policy must:
« List all possible sanctions
 Describe range of remedies available

 Describe range of supportive measures available
to both parties

* Describe appeal bases and procedures
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FORMAL GRIEVANCE PROCESS

= Privileged information
« Do not require, allow, rely upon, otherwise use questions or
evidence that constitute or seek disclosure of, information
protected under a legally recognized privilege, unless person
holding such privilege has waived the privilege
= Treatment records
< Institution cannot access, consider, disclose, or otherwise use a
party’s records that are made or maintained by a physician,
psychiatrist, psychologist, or other recognized professional or
paraprofessional acting in the professional’s or
paraprofessional’s capacity, or assisting in that capacity, and
which are made and maintained in connection with the
provision of treatment to the party, unless the school obtains
that party’s voluntary, written consent to do so
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FORMAL GRIEVANCE PROCESS

= Any provisions, rules, or
practices other than those
required by the regulations
that an institution adopts as
part of its grievance process
must apply equally to both
parties

69
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FORMAL GRIEVANCE PROCESS —

DismiISSAL OF FORMAL COMPLAINT

= Mandatory dismissal under Title IX
* Must dismiss formal complaint if alleged conduct
= even if proved, would not constitute sexual harassment
= did not occur in the institution’s education program or activity or
= did not occur against a person in the United States
+ Such dismissal does not preclude action under another provision of
institution’s code of conduct
= Discretionary dismissal under Title IX
* May dismiss formal complaint if at any time during the investigation or
hearing
= complainant notifies the Title IX Coordinator in writing that the

complainant would like to withdraw the formal complaint or any
allegations, therein

respondent is no longer enrolled or employed by the recipient or

specific circumstances prevent the recipient from gathering sufficient
evidence to reach a determination as to the formal complaint or
allegations therein
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FORMAL GRIEVANCE PROCESS —
CONSOLIDATION OF FORMAL COMPLAINTS

= Title IX: An institution may consolidate formal
complaints as to allegations of sexual
harassment against more than one
respondent, or by more than one complainant
against one or more respondents, or by one
party against the other party, where the
allegations of sexual harassment arise out of
the same facts or circumstances

= VAWA: No specific guidance

71

RECORDKEEPING REQUIREMENTS

= Title IX—for 7 years, must maintain:
Investigation and adjudication records

Training materials for investigators, decision-makers,
coordinators, and persons designated to facilitate informal
resolution process

Any actions taken (including supportive measures) in
response to a report of sexual harassment

72
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* Reports and complaints

*  Notice to respondent of complaint

+ Communications with parties and other
cor relating to il igati
(including documentation of verbal in-
person/phone conversations)

© No-contact orders and other interim

RECORDKEEPING

« Adjudicator or hearing panel notes
Notice of determination

+ Appeal records

+ Names of all involved in process (parties,

appeal officers)

« Training records — relating to

January 18, 2024

measures (offered and whether accepted or investigators, adjudicators, appeal
declined) for both parties officers, and other involved officials, as
* Investigator’s notes well as training received by parties
« Party and witness statements, if applicable - Records relating to complaints of
ings of i iews o i i iation or violation of interim
notes measures or sanctions
- Other evidence received (text messages, ~ * Start and stop dates of investigation
pictures, emails, etc.) suspension
* Investigationreport or summary * Records relating to other complaints

involving same parties
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CASE STUDY

When assessing the credibility of the complainant, which of the

following might cause you to find the complainant less credible:

1. Complainant told multiple people about the
interaction with respondent the next day but did not

describe it as an assault.
2. Complainant voluntarily invited the respondent into

complainant’s bedroom late at night.

3. Complainant received a SANE exam shortly after the
alleged assault but declines to provide the medical

record to the investigator.
4. Complainant did not report to law enforcement.
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CASE STUDY

When assessing the credibility of the respondent, which
of the following might cause you to find the respondent

less credible:
1. Respondent texted the complainant the day

after the alleged assault, including saying “Sorry
if | made you feel uncomfortable.”

2. A witness says that Respondent has been
accused of assault by multiple students.

3. Respondent seems very nervous during the

initial interview.
4. Respondent has an attorney advisor.
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SESSION OVERVIEW

= Rape Myths

= Secondary Victimization

= Common Victim Responses
= Neurobiology of Sexual Assault

= How to serve impartially

* Working with Complainant
* Working with Respondent
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RAPE MYTHS

79

SECONDARY VICTIMIZATION

= Secondary victimization:

* The attitudes, beliefs, and behaviors
that victims experience as victim
blaming and insensitive

* |t exacerbates their trauma, and it
makes them feel like what they’re
experiencing is a second rape — hence
the term “secondary victimization”

N
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SECONDARY VICTIMIZATION

= Examples of behaviors:
« Discouraging the victim from making the report
¢ Telling victim it’s not serious enough to pursue
* Asking about dress, behavior, or what they might have
done to provoke the assault
= Psychological impact on victims:
* Blamed
* Depressed
* Anxious
* Violated
* Reluctant to seek help

81
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CoMMON VICTIM RESPONSES

= |nitial denial of incident

= No reporting/delayed reporting

= Maintaining contact with perpetrator

Fight, flight, or freeze
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NEUROBIOLOGY OF SEXUAL ASSAULT
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NEUROBIOLOGY OF SEXUAL ASSAULT
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NEUROBIOLOGY OF SEXUAL ASSAULT
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NEUROBIOLOGY OF SEXUAL ASSAULT

86

NEUROBIOLOGY OF SEXUAL ASSAULT
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NEUROBIOLOGY OF SEXUAL ASSAULT
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NEUROBIOLOGY OF SEXUAL ASSAULT
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NEUROBIOLOGY OF SEXUAL ASSAULT
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NEUROBIOLOGY OF SEXUAL ASSAULT
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NEUROBIOLOGY OF SEXUAL ASSAULT
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NEUROBIOLOGY OF SEXUAL ASSAULT
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ComMMON BEHAVIORS DURING
AssAULT

= Impaired rational thought
= Flat affect

= Reduced energy

= Flight

= Fight

= Freeze
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MEMORY
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MEMORY
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MEMORY
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MEMORY
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MEMORY

99

2024 CONFIDENTIAL Lathrop GPM. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and
Lathrop GPM. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the
author or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The
contents are intended for general information purposes only, and readers are urged to consult with an attorney concerning their own
situations and any specific legal questions they may have.

33



January 18, 2024

MEMORY

100

MEMORY
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IMPACT OF TRAUMA ON MEMORY

’ = Memories accurately stored
= Memory recall slow

. = Fragmented account
= Concentration difficult

= Alcohol exception—may impact
storage and accuracy of

memories
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SENSORY DETAILS

Victims of trauma may be able to recount vivid sensory
details, including certain things the victim saw, heard, or
smelled during the assault
= These details could provide more information about the
incident and may help clarify the victim’s memory
= Use open-ended questions
* What can you recall about what happened?
= May also use sensory-based questions
* What did you see?
* What did you hear?
* What did you smell?
* What did you taste?
* What did you touch?

103
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IMPACT OF CULTURE

Cultural background is one of many factors that
may impact the way that complainant,

respondent, and witnesses react to the incident
and present during the investigation interviews

Different cultural backgrounds will
influence individuals in different ways
= Be aware of and sensitive to possible
cultural influences

Incorporate training as appropriate

104

TRAUMA-INFORMED APPROACH
GONE WRONG

= University of Mississippi lawsuit based in part on
its training materials
* Victims sometimes withhold facts and lie about details
* Victims lie about anything that casts doubt on their
account of the event
* When complainants withhold exculpatory
details or lie to an investigator or the
hearing panel, the lies should be
considered a side effect of an assault
= A trauma-informed approach should not unfairly
favor the complainant or prejudice the decision-
maker against the respondent
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TAKE AWAY

= Do not automatically draw negative inference
based on a behavior that may be a response
to trauma

= If an individual exhibits behaviors associated
with trauma, it does not automatically mean
that individual experienced trauma

= Aresponse consistent or inconsistent with a
typical trauma response should not in and of
itself be outcome determinative
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SERVING IMPARTIALLY

= Avoid prejudgment of the facts at issue
= Avoid conflicts of interest
= Avoid bias

= Avoid appearing to agree with either party’s
account

= Use impartial language

107

SERVING IMPARTIALLY

= Set boundaries
* Make objective role clear up front

* Differentiate from your other
roles within institution

¢ Know how to respond when coming close to line

108
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SERVING IMPARTIALLY

= Separate support/advocacy services from
investigation/adjudication process S

= Conflation of roles can: @
* Impact thorough assessment of the facts

* Create distrust/confusion for parties

* Give appearance of bias/lack of impartiality

109

SERVING IMPARTIALLY

Consider timing and location

= Allow sufficient time for exploration of the issues as
needed

= Explain hearing process and agenda

= Allow questions about the hearing process

= Afford equal opportunity to participate in hearing
(cross-examination, opening/closing statements,
presentation of other evidence)

= Be transparent about how information will be used

= Ensure parties are fully aware of the prohibition against
retaliation

110

SERVING IMPARTIALLY —
WORKING WITH COMPLAINANT

= Recognize the impact of trauma on memory
= Memory may be impaired by alcohol

= Use “account” or “experience” rather than
“story”

= Avoid secondary victimization
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SERVING IMPARTIALLY —
WORKING WITH RESPONDENT

= Recognize stress involved with being accused
of sexual misconduct
* May be defensive

* May be nervous or uncomfortable
= Memory may be impaired by alcohol

112

COMMUNICATION

= |dentify contact person who will coordinate
with multiple departments/people on
complainant’s/respondent’s behalf

= Ensure regular and timely communications to
both parties regarding: next steps,
expectations, timing, and delays

= Ensure that parties have notice of all meetings

= Document all communications, including phone
calls

= Use sensitive and informed tone and content,
both to the parties and among team members

113
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SOURCES OF INFORMATION

= NIJ Presentation by Rebecca Campbell

= trainED gratefully acknowledges the U.S.
Department of Justice, Office of Justice Programs,
and National Institute of Justice for allowing us to
reproduce, in part or in whole, the recording of
The Neurobiology of Sexual Assault. The
opinions, findings, and conclusions or
recommendations expressed in this recording are
those of the speaker(s) and do not necessarily
represent the official position or policies of the
U.S. Department of Justice.
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Q&A

INTAKE AND INVESTIGATION
PROCESS

116

OBLIGATIONS OF THE INSTITUTION
UPON RECEIVING REPORT

= Assess immediate safety and well-being for parties and
campus
* Consider whether emergency removal is necessary

= Notify complainant of right to contact law enforcement
(or not to) and seek medical treatment; offer
institution’s assistance

= Enter into crime log, assess for timely warning
= Offer/provide supportive/interim measures
= Provide written notice of rights to complainant (VAWA)

= Notify complainant of importance of preserving
evidence (VAWA)

117

2024 CONFIDENTIAL Lathrop GPM. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and

Lathrop GPM. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the

author or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The

contents are intended for general information purposes only, and readers are urged to consult with an attorney concerning their own

situations and any specific legal questions they may have. 39



PRE-INVESTIGATION
OBLIGATIONS OF THE INSTITUTION

= Upon formal complaint, provide written notice
to known parties, including:
* Notice of grievance process, including any
informal resolution process
* Notice of the allegations, including sufficient
details known at the time and with sufficient time
to prepare response before initial interview
= Identities of the parties involved, if known
= Conduct allegedly constituting sexual harassment
= Date and location of the alleged incident, if known

118
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PRE-INVESTIGATION
OBLIGATIONS OF THE INSTITUTION

= Upon formal complaint, provide written notice to both parties,
including:
 Statements that:
= Respondent is presumed not responsible
= Determination of responsibility is made at conclusion of
grievance process
= Right to advisor of choice who may be but is not required to be
an attorney
= Parties may inspect and review evidence as permitted in sexual
misconduct policy
= Inform parties of any policy provision that prohibits knowingly
making false statements or knowingly submitting false
information during the grievance process
= Provide notice of additional allegations about the complainant or
respondent that arise during process

119

PRE-INVESTIGATION OBLIGATIONS
OF THE INSTITUTION

= Determine whether parties have
advisors

= Require advisors to sign advisor
agreement (optional)

= Consider whether informal resolution
is appropriate

120
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ROLE OF INVESTIGATOR

= |dentify factual issues
= Give parties opportunity for input
= Compile investigation materials
for hearing panel and parties
= Credibility and/or make recommendations?

* Can offer recommendations regarding
responsibility but ultimate determination must be
made by separate adjudicator (Title IX)
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INVESTIGATION—PROVIDING
INFORMATION TO THE PARTIES

= Parties must be provided:
* VAWA: information used in the
decision-making process — access required
e Title IX:

= Any evidence obtained that is directly related to the
allegations —must send hard copy or electronic format
to parties and advisors

= Investigation report that fairly summarizes relevant
evidence — must send hard copy or electronic format to

parties and advisors
= Opportunity to submit written response to each

122

DIFFERENCES BETWEEN CRIMINAL
AND INSTITUTIONAL INVESTIGATIONS

= Different standards of proof

* Probable cause vs. beyond reasonable doubt vs.
preponderance of evidence vs. clear and convincing

= Different investigation “powers”

*  Subpoena powers vs. disciplinary actions
= Timing of processes
= Cooperating with law enforcement

* Memorandum of Understanding

« Use of police report

123
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HEARING/
DECISION-MAKING PROCESS

K

'/
N
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SESSION OVERVIEW

= Legal Requirements
= Stages of Adjudication Process i

* Stage 1: Prepare for hearing

* Stage 2: Conduct hearing

* Stage 3: Deliberate and make determination
* Stage 4: Determine sanctions and remedies

* Stage 5: Draft notice of determination
= Case Study

125

LEGAL REQUIREMENTS
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LEGAL REQUIREMENTS

= General requirements under Title IX

* Must provide live hearing
* Permit each party’s advisor to ask the IIE
other party and witnesses “all relevant
questions and follow-up questions,”
including those challenging credibility

« If party does not have advisor, institution must
provide one for cross-examination
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LEGAL REQUIREMENTS—ADVISORS

= Cross-examination must be conducted
directly, orally, and in real time by the party’s
advisor, never by the party personally

= Institution can otherwise place restrictions on
advisors’ participation in the proceedings
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LEGAL REQUIREMENTS—
SCHOOL-APPOINTED ADVISORS

= Can request that the parties inform school in advance
whether they have an advisor

 If party does not have an advisor at the hearing, still required to
provide an advisor even if party stated that they would have one

* May want to have an advisor for each party on standby so that
delaying the hearing is not necessary

= School-appointed advisor

* Role is limited to relaying a party’s questions

= No particular skills, qualifications, or training is required
Does not need to be neutral or avoid conflicts of interest

If a party refuses to work with an assigned advisor — the party
forfeits his or her right to cross-examination
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LEGAL REQUIREMENTS—
ATTENDANCE AT HEARING

= Parties may be accompanied only by their advisors and
other persons for reasons “required by law”

* Institution must keep confidential the complainant,
respondent, and any witness except as may be permitted
by FERPA, as required by law, or to carry out the grievance
process

= Limits institution’s ability to authorize the parties to be
accompanied to the hearing by individuals other than their
advisors

* A person assisting a party with a disability, or a language
interpreter, may attend because presence is required by
law and/or necessary to conduct the hearing
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LEGAL REQUIREMENTS—
CROSS-EXAMINATION

= Party or witness who does not appear at the hearing or
refuses to answer questions at the hearing
* Decision-maker(s) may still rely on previous statements
from party/witness who is absent or refuses to answer one
or more questions (check policy)
= Consider weight to be given to statements
= Consider allowing party or advisor to share questions they would
have asked a party or witness who is absent or will not submit to
cross-examination
Decision-maker(s) cannot draw an inference about the
determination regarding responsibility based solely on a
party’s or witness’s absence from the live hearing or
refusal to answer cross-examination or other questions
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LEGAL REQUIREMENTS—
CROSS-EXAMINATION

= Party or witness who does not appear at the
hearing
* Advisor may conduct cross-examination on behalf of
party even if party is not present
* If one party does something to wrongfully procure
absence of a party or witness, that is likely retaliation
and the school must remedy
* School also cannot coerce unwilling participant
= Be careful with any requirement that a student or employee
cooperate with grievance process
= Discipline for not attending hearing may constitute
retaliation
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LEGAL REQUIREMENTS—
RELEVANCY DETERMINATIONS

= Hearing panel may hear arguments regarding
relevancy of a question on the spot or may tell
parties to reserve arguments for appeal (incorrect
relevancy determination could be an alleged
procedural error on appeal)

Must allow question if relevant, even if
misleading or assumes facts not in evidence

Can establish rule that duplicative questions are
not relevant

= Exclude questions with caution
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LEGAL REQUIREMENTS—
OTHER PROCEDURAL RULES

= May establish additional rules that apply equally to both
parties
« Cross-examination must be respectful, non-abusive, not

intimidating
Limit evidence at hearing to evidence that was gathered or
presented as part of the investigation (or otherwise prior to the
hearing)
Whether investigator may be called as a witness
Process for making objections to the relevance of questions and
evidence
Other procedures at the hearing

= Opening statements by parties or advisors

= Closing statements by parties or advisors
Reasonable time limitations on hearings

134

LEGAL REQUIREMENTS—
OTHER PROCEDURAL RULES

= Some procedural rules are prohibited
* Cannot prohibit a party from conferring with his or
her advisor during the hearing
= Likely can prohibit conferring when a question is pending
= Could also discourage from conferring when a question is
pending by warning that such conduct will be considered
when weighing the party’s credibility
« Cannot prohibit character evidence, lie detector test
results, evidence that is unduly prejudicial, or
evidence of prior bad acts

= Decision-maker may determine how much weight to give
such evidence
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STAGES OF ADJUDICATION PROCESS

136

DECISION-MAKING PROCESS

Hearing

U

l Decision re: policy violation l

U

Decision re: sanctions and remedies
(consider limited consultation with Title IX coordinator)

U

l Written notice provided to parties l

U

Appeal (Must offer if Title IX)

137

DECISION-MAKING PROCESS

= Process may be different depending on
whether respondent is a student or an
employee

= Process may be different depending on
whether Title IX applies and whether your
institution uses separate processes for Title IX
and non-Title IX
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STAGES OF ADJUDICATION PROCESS

= Stage 1: Prepare for hearing

= Stage 2: Conduct hearing

= Stage 3: Deliberate and make determination

= Stage 4: Determine sanctions and remedies
-] Tx|
rFeE

139

= Stage 5: Draft notice of determination

STAGE ONE:
PREPARE FOR HEARING

140

STAGE ONE: PREPARE FOR HEARING—
DECISION-MAKER(S)

= May have single decision-maker or a panel of
decision-makers

= |f a panel of decision-makers, may appoint one
decision-maker to make relevancy
determinations at the hearing

= May appoint Title IX Coordinator or another
individual who is not a decision-maker to enforce
procedural rules at the hearing

 Decision-maker(s) must still determine relevancy
issues

141
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STAGE ONE: PREPARE FOR HEARING

= Communication with Others
¢ Limit communication with Title IX Coordinator to
procedural issues
* Do not communicate with investigator outside of
hearing
* Do not communicate with parties, witnesses, or
advisors outside of hearing
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STAGE ONE: PREPARE FOR HEARING

= Determine hearing format and arrange technology

* May conduct with all parties physically present in the same
location

= At the request of either party, institution must provide for live
hearing to occur with the parties located in separate rooms with
technology enabling the hearing panel and parties to
simultaneously see and hear the party or witness answering
questions

= Witness cannot demand to be in a separate room, unless that
witness alleges they are also a victim of respondent (institution
can permit witness to be in a separate room upon request)

* May conduct virtually (for all parties, witnesses, and other
participants), with technology enabling participants
simultaneously to see and hear each other

= Video is required; phone is insufficient
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STAGE ONE: PREPARE FOR HEARING—
SCHEDULE HEARING

= Begin scheduling hearing during directly
related evidence stage

= Notify all witnesses that their presence may
be requested to check availability
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STATE ONE: PREPARE FOR HEARING —
NOTICE OF MEETINGS

= Title IX: Written notice to the party whose
participation is invited or expected of the
* Date
* Time
* Location
* Participants
* Purpose
of all hearings, investigative interviews, or other
meetings with a party, with sufficient time for the
party to prepare to participate
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STAGE ONE: PREPARE
FOR HEARING

= Pre-hearing meeting with parties
* Best for Title IX Coordinator to handle
¢ Discuss procedure for hearing
* Discuss parameters for evidence to be presented

* Discuss role of advisors
[ ]
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STAGE ONE: PREPARE
FOR HEARING

= Hearing panel reviews adjudication file
* Ensure that parties have access to same information as panel

= Analyze issues for hearing (work together if multiple
decision-makers)

 |ldentify ultimate questions that will need to be decided
= Review institution’s policy and how it defines relevant terms
= Determine whether any additional information is needed to make the
decision

— ldentify witnesses to ask if additional information is needed or if credibility is
at issue

— CAUTION: Don’t base credibility on demeanor
* Consider questions or topics that may come up and any
anticipated relevancy issues
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STAGE ONE: PREPARE
FOR HEARING

= Determine logistics for hearing
+ Determine who will chair the hearing

+ Determine who provides list of witnesses requested by hearing
panel to parties

Determine who will request that witnesses make themselves
available for the hearing (including those identified by hearing
panel and parties)

Determine who will notify parties of any party or witness who
refuses to participate in hearing

Determine whether investigator will be called as a witness
Determine order of witnesses

Ensure that all “directly related evidence” provided to parties
during investigation is available for use at the hearing

Set up technology needed for hearing
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STAGE ONE: PREPARE FOR HEARING

= Prepare script of opening remarks
* Provide general explanation of reason for hearing
* Explain hearing panel’s role in the complaint process
* Confirm hearing panel has reviewed investigation report
* Explain hearing process to parties:
= Process for hearing panel and advisors to ask questions
= Advise party and advisor on advisor’s role
= Parameters for permitted questions
= Discuss what type of evidence may be considered (relevant)
= Instruct parties they do not need to repeat information
included in the investigation report
= Process for presenting arguments
= Time limitations

149

STAGE ONE: PREPARE FOR HEARING

= Prepare script to use before each party/witness testifies
Confirm that no one else is in the room (if virtual hearing)

Inform parties and witness(es) of recording and its use

Explain possible uses of party’s/witness’s statements

Instruct parties/witnesses they do not need to repeat information
included in the investigation report

Explain that the hearing panel may need to ask difficult, detailed
questions

Ask parties not to read into questions

Tell parties/witness if question unclear, let hearing panel know
Tell parties/witness okay to ask for break and pre-determine breaks
Instruct witness(es) regarding confidentiality

Assure/warn parties/witness(es) regarding policy prohibiting
retaliation

Advise parties/witness(es) on alcohol or other policy waiver
Obtain commitment to tell truth

January 18, 2024
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STAGE ONE: PREPARE FOR HEARING

= Prepare script to use prior to dismissing each
party/witness who testifies
* Ask parties if any more questions for this witness

* Remind witness of instructions regarding
confidentiality

* Remind regarding policy prohibiting retaliation
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STAGE ONE: PREPARE FOR HEARING

= Prepare script of closing remarks
* Remind regarding policy prohibiting retaliation

 Explain that questions related to the process or
resources should be directed to the Title IX
Coordinator
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STAGE ONE: PREPARE FOR HEARING

= Consider reviewing redacted excerpts of other
hearings as part of training and preparation
for hearing

= Consider holding a mock hearing to practice
procedures and maintaining control during
testimony and questioning
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CASE STUDY

Review complaint(s) and
notice(s) of allegations

154
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CASE STUDY

= On April 14, 2023, Allison Allen made a
complaint of sexual misconduct against Henry
Henderson.
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CASE STUDY

COMPLAINANT NAME: _ Allison Allen

ADDRESS: 1234 On-Campus Drive

DATE OF ALLEGED POLICY VIOLATION: January 21, 2023
DATE OF REPORT: April 14, 2023

RESPONDENT NAME: Henry Henderson

ADDRESS: 999 Dorm Room Lane

ALLEGATIONS: | met Henry Henderson in the fall because he is on the basketball team, and 1am an
athletic trainer for the team this year. We started hanging out and flirting on team trips and at parties,
and then we hooked up a few times. But one night I told him | didn’t want to have sex, but Henry invited
himself over and was putting a lot of pressure on me. We ended up fooling around and he just kept
going and | didn’t know what to do. | felt so helpless and used. | did not consent to having sex with him
that night. | found out later that | was just one of many women he has treated like this, just using us
until he gets what he wants and moves on. | don’t want him to ever do this to someone ever again.

1 understand that by signing this formal complaint, | am seeking to initiate the formal
grievance process and/or informal resolution process in regards to the above allegations
and am ing that the University i i the i

X Mison - Men
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CASE STUDY

Excerpt from Notice of Allegations

On April 14, 2023, a formal complaint of alleged
sexual misconduct was submitted by Allison
Allen to the Title IX Coordinator alleging conduct
by Henry Henderson. In the formal complaint,
Allison alleged that in the early morning hours
of January 21, 2023, in her on-campus dorm
room, Henry sexually assaulted her by engaging
in non-consensual sexual penetration.
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CASE STUDY

Excerpt from Amended Notice of Allegations

On April 14, 2023, a formal complaint of alleged
sexual misconduct was submitted by Allison Allen to
the Title IX Coordinator alleging conduct by Henry
Henderson. In the formal complaint, Allison alleged
that in the early morning hours of January 21, 2023,
in her on-campus dorm room, Henry engaged in
sexual assault in the form of non-consensual sexual
penetration and sexual exploitation in the form of
removing Allison’s clothing without her consent.
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CASE STUDY

= On April 25, 2023, Henry Henderson made a
complaint of sexual misconduct against Allison
Allen.
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CASE STUDY

COMPLAINANT NAME: Henry Henderson

ADDRESS: 999 Dorm Room Lane

DATE OF ALLEGED POLICY VIOLATION: January 28, 2023
DATE OF REPORT: May 1, 2023

RESPONDENT NAME: Allison Allen

ADDRESS: 1234 On-Campus Drive

ALLEGATIONS: Allison came up to me at a party at my buddy’s apartment and started touching me and
kissing me. | think she’d had too much to drink, because she was all over me. She also made a comment
about going back to her place. It made me really uncomfortable and | was embarrassed because a
couple of my friends were there with me. | literally had to remove her hands from around my waist. |
told her | thought she’d had too much to drink. Then she stormed off.

1 understand that by signing this formal complaint, | am seeking to initiate the formal
grievance process and/or informal resolution process in regards to the above allegations
and am ing that the University il i the

X Heipy Hendersion
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CASE STUDY

Excerpt from Second Amended Notice of Allegations

On April 14, 2023, a formal complaint of alleged sexual misconduct was
submitted by Allison Allen to the Title IX Coordinator alleging conduct by Henry
Henderson. In the formal complaint, Allison alleged that in the early morning
hours of January 21, 2023, in her on-campus dorm room, Henry engaged in
sexual assault in the form of non-consensual sexual penetration and sexual
exploitation in the form of removing Allison’s clothing without her consent.

On May 1, 2023, a formal complaint of alleged sexual misconduct was
submitted by Henry to the Title IX Coordinator alleging conduct by Allison. In
the formal complaint, Henry alleged that on January 28, 2023, at an off-campus
apartment unaffiliated with the University, Allison engaged in unwelcome
conduct on the basis of sex in the form of unwelcome kissing, unwelcome
touching of a sexual nature, and | sexual toward Henry.

Because Allison’s and Henry’s formal complaints arise out of the same facts or
circumstances, the University has consolidated the complaints into one
complaint resolution process.
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CASE STUDY

Review relevant policy definitions
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CASE STUDY —
DEFINITION OF SEXUAL ASSAULT

Sexual assault is any actual or attempted sexual
contact, including penetration, with another person
without that person’s consent. Sexual contact
includes intentional contact by the accused with the
victim’s genital area, groin, inner thigh, buttocks, or
breasts, whether clothed or unclothed; touching
another with any of these body parts, whether
clothed or unclothed; coerced touching by the
victim of another’s genital area, groin, inner thigh,
buttocks, or breasts, whether clothed or unclothed;
or forcing another to touch him/herself with or on
any of these body parts.

163

January 18, 2024

CASE STUDY —
DEFINITION OF CONSENT

Consent means words or overt actions by a person in
advance clearly and affirmatively communicating a freely
given present agreement to participate in a particular
sexual contact or activity. Words or overt actions clearly
communicate consent when a reasonable person in the
circumstances would believe those words or actions
indicate a willingness to participate in a mutually agreed-
upon sexual contact or activity. Although consent does
not need to be verbal, verbal communication is the most
reliable form of asking for and obtaining consent. It is the
responsibility of the person initiating the specific sexual
contact or activity to obtain consent for that contact or
activity.
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CASE STUDY —

DEFINITION OF CONSENT

= The definition of consent is subject to the following:

« Consent can only be given if one is of legal age (16).

+ Consent is a mutually understood and freely given “yes,” not the absence of “no.”

+ Consent to one form of sexual activity cannot imply consent to other forms of sexual
activity.

+ Consent can be withdrawn at any time. When consent is withdrawn, the sexual activity
for which consent was initially provided must stop.

+ Silence or failing to resist does not imply consent.

* An existing sexual, romantic, or marital relationship does not imply consent.

*  Prior sexual activity with other individuals does not imply consent.

« Consent cannot be procured, expressly or implicitly, by use of force, intimidation,
threats, or coercion, as that term is defined below.

+ Anindividual known to be — or who should be known to be — incapacitated, as defined
by the Policy, cannot consent to sexual activity initiated by another individual.

+ Use of alcohol or other drugs will never function to excuse behavior that violates this
Policy.
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*  Previous relationships or previous consent does not imply consent to future sexual acts.
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CASE STUDY —
DEFINITION OF SEXUAL EXPLOITATION

= Sexual Exploitation occurs when a person takes
non-consensual or abusive sexual advantage of
another person for anyone’s advantage or benefit
other than the person being exploited. Examples
of Sexual Exploitation may include, but are not
limited to:

* Intentional removal or attempted removal of clothing
covering an individual’s intimate parts without
consent;
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CASE STUDY — DEFINITION OF
NON-TITLE IX SEXUAL HARASSMENT

= While Title IX requires that the alleged conduct meet a
certain threshold before it is considered Title IX Sexual
Harassment, the University also prohibits unwelcome
conduct on the basis of sex (1) that may not rise to the
level of Title IX Sexual Harassment (as defined above),
(2) that did not occur in the University’s education
program or activity, but may nevertheless cause or
threaten to cause an unacceptable disruption at the
University or interfere with an individual’s right to a
non-discriminatory educational or work environment,
or (3) that did not occur against a person in the United
States.
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CASE STUDY — DEFINITION OF
NON-TITLE IX SEXUAL HARASSMENT

= As used in this Policy, Non-Title IX Sexual
Harassment is conduct on the basis of sex that
satisfies one or more of the following definitions:

* 2. Non-Title IX Hostile Environment Harassment: Non-
Title IX Hostile Environment Harassment is unwelcome
conduct on the basis of sex determined by a
reasonable person to be so severe or pervasive that it
substantially and unreasonably interferes with an
individual’s employment or education, or creates an
intimidating, hostile, or offensive employment or
educational environment.
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CASE STUDY — DEFINITION OF
NON-TITLE IX SEXUAL HARASSMENT

= Examples of Non-Title IX Hostile Environment Harassment may include,
but not be limited to:

Sexual flirtations, attention, advances, or propositions;

Requests for sexual favors;

Verbal abuse of a sexual nature or obscene language;

Jokes and comments of a sexual nature;

Verbal commentary about an individual’s body, sexual innuendo, or suggestive

commentary about a person’s clothing and appearance;

Displaying derogatory or sexually suggestive pictures or other objects in an
office, in a residence hall, or on a computer monitor;

Visual conduct such as leering or making gestures;
Unwanted kissing;

Touching of a sexual nature such as patting, pinching, or brushing against
another’s body;

Gossip about sexual relations; and
Cyber or electronic harassment of a sexual nature.
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CASE STUDY — DEFINITION OF
NON-TITLE IX SEXUAL HARASSMENT

= Unwelcome Conduct

* For the purposes of the definitions of Title IX Sexual Harassment
and Non-Title IX Sexual Harassment (see below), conduct is
unwelcome when the individual did not request or invite and
regarded it as undesirable or offensive. The fact that an
individual may have accepted the conduct does not mean that
they welcomed it. On the other hand, if an individual actively
participates in conduct and gives no indication that they object,
then the evidence generally will not support a conclusion that
the conduct was unwelcome. That a person welcomes some
conduct does not necessarily mean that person welcomes other
conduct. Similarly, that a person willingly participates in conduct
on one occasion does not necessarily mean that the same
conduct is welcome on a subsequent occasion. Whether
conduct was unwelcome may be determined based on the
context and circumstances of the encounter or incident.
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CASE STUDY — DEFINITION OF
NON-TITLE IX SEXUAL HARASSMENT

= On the Basis of Sex

 For the purposes of the definitions of Title IX Sexual
Harassment and Non-Title IX Sexual Harassment (see
below), conduct is on the basis of sex when it is sexual in
nature or is referencing or aimed at a particular sex.

= Reasonable Person

* For the purposes of the definitions of Title IX Hostile
Environment Harassment and Non-Title IX Hostile
Environment Harassment (see below), reasonable person
means a reasonable person in the shoes of the
complainant, considering the ages, abilities, and relative
positions of authority of the individuals involved in an
incident.
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CASE STUDY

Investigation Report:
Summary of Facts Gathered

172

CASE STUDY

Party Response Statements
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CASE STUDY

Excerpt from Allison’s Response to the
Investigation Report:

= Henry never told the police that | “helped” him take
off my underwear. Obviously, he was willing to lie to
the investigator, but not to the police.

Several witnesses mentioned that Henry has a
reputation for using women. Those statements
should have been included in the report. This is how
guys like Henry get away with violating women over
and over again.
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CASE STUDY

Excerpt from Henry’s Response to the Investigation

Report

= Allison only made up these allegations after Natalie
convinced her to. If she thought | had raped her, why would
she throw herself at me the next weekend at the party?

= Allison’s counselor’s testimony should not be considered.
She refused to answer so many questions. She had to have
been coached by Allison about what she was and was not

allowed to say. She should either have to answer all of the
questions or have her testimony thrown out.

175

CASE STUDY

Review adjudication file and determine which
witnesses you need to call for the hearing
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CASE STUDY

= You and other members of the hearing panel

consider which of the following parties and
witnesses to call at the hearing:

Allison
Henry
Callie

* Luke
Lizzy

Dr. Susan Smith
Chris
Others?

177
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CASE STUDY

= You and the other members of the hearing
panel determine that you will call the
following individuals at the hearing: Allison,
Henry, Callie, Luke, Lizzy, and Chris.

= You inform the Title IX Coordinator of your
decision regarding witnesses.

178

CASE STUDY

= Besides the witnesses requested by the panel,
the parties are also permitted to request
additional witnesses for the hearing.

179

CASE STUDY

= The Title IX Coordinator notifies the parties of
the list of witnesses the hearing panel has
requested be available. The Title IX
Coordinator informs the parties that they have
two days to provide the names of additional
requested witnesses.

180

2024 CONFIDENTIAL Lathrop GPM. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and

Lathrop GPM. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the

author or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The

contents are intended for general information purposes only, and readers are urged to consult with an attorney concerning their own

situations and any specific legal questions they may have. 60




CASE STUDY

= The Title IX Coordinator informs you that
Callie has to work all day on the day of the
hearing.

= What do you do?

181
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CASE STUDY

= The Title IX Coordinator informs you that
Chris, who refused to participate in the
investigation, said that he is not willing to
appear at the hearing but would be willing to
submit a written statement of what he
witnessed between Allison and Henry.

= What should you do?

182

CASE STUDY

= Allison wants to call Rory, the female student
who was with Henry at the January 28 party.
Allison had not suggested Rory as a witness
during the investigation.

= Your policy says that, absent extraordinary
circumstances, witnesses who were not
suggested during the investigation will not be
called at the hearing.

= Should the witness be allowed at the hearing?

183
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CASE STUDY

= You consult with the Title IX Coordinator and
decide to allow Rory to be called as a witness.

= When the Title IX Coordinator informs the
parties of the other party’s witness choices,
Henry responds, telling the Title IX
Coordinator that Allison is just trying to depict
him as a womanizer by calling another girl
that he has hooked up with in the past.

= Should the witness be allowed at the hearing?
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CASE STUDY

= Henry wants to call Dr. Smith, Allison’s
counselor as a witness at the hearing.

= When the Title IX Coordinator informs the
parties of the other party’s witness choices,
Allison says that she is fine if Dr. Smith is called
as a witness by the panel, but she does not
consent to Henry’s advisor asking her
questions.

= How do you respond?

185

STAGE TWO: CONDUCT HEARING

NS
2

186
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STAGE Two: CONDUCT HEARING

= Review script of opening remarks
* Provide general explanation of reason for hearing
* Explain hearing panel’s role in the complaint process
* Confirm hearing panel has reviewed investigation report
« Explain hearing process to parties:
= Process for hearing panel and advisors to ask questions
= Advise party and advisor on advisor’s role
= Parameters for permitted questions
= Discuss what type of evidence may be considered (relevant)
= Instruct parties they do not need to repeat information
included in the investigation report
= Process for presenting arguments
= Time limitations

187

STAGE TwoO: CONDUCT HEARING

= Review script to use before each party/witness testifies
Confirm that no one else is in the room (if virtual hearing)

Inform parties and witness(es) of recording and its use

Explain possible uses of party’s/witness’s statements

Instruct parties/witnesses they do not need to repeat information
included in the investigation report

Explain that the hearing panel may need to ask difficult, detailed
questions

Ask parties not to read into questions

Tell parties/witness if question unclear, let hearing panel know
Tell parties/witness okay to ask for break and pre-determine breaks
Instruct witness(es) regarding confidentiality

Assure/warn parties/witness(es) regarding policy prohibiting
retaliation

Advise parties/witness(es) on alcohol or other policy waiver
Obtain commitment to tell truth

188

STAGE Two: CONDUCT HEARING

= Review script to use prior to dismissing each
party/witness who testifies
 Ask parties if any more questions for this witness

* Remind witness of instructions regarding
confidentiality
* Remind regarding policy prohibiting retaliation

189
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STAGE Two: CONDUCT HEARING

= Allow parties and witnesses to present oral
testimony, written statements, and/or
relevant documents, records, or exhibits

= Hearing panel asks questions of parties and
witnesses as needed

= Follow your procedures
* Opening and closing statements, if any
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STAGE TwoO: CONDUCT HEARING

= Provide an opportunity for the parties to cross-
examine all parties and witnesses who are willing
to submit to cross-examination

= When a party or witness refuses to submit to
cross-examination, notify the parties (prior to
hearing, if known) and provide an opportunity for
the party to discuss the impact of the party’s/
witness’s refusal to answer questions or appear
at the hearing, including questions they would
have asked the party/witness

191

STAGE Two: CONDUCT HEARING

= Hearing panel questioning of parties
and witnesses

* Ask clarifying questions as needed
= Limit questions to those needed to make your
decision (avoid questions out of curiosity)
= Distinguish between personal knowledge and
hearsay

¢ Review checklist of issues — confirm
addressed
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STAGE TwO: CONDUCT HEARING

= Complainant’s sexual behavior or predisposition are
not relevant unless:

* Such questions and evidence are offered to prove
someone other than respondent committed the alleged
conduct or

* The questions and evidence concern specific incidents of
the complainant’s prior sexual behavior with respect to the
respondent and are offered to prove consent

= Adjudicators should not allow questions and should
not consider any testimony or evidence regarding
complainant’s sexual history unless exception is met

193

STAGE TwoO: CONDUCT HEARING

Instruct parties and witnesses to pause after each
question to allow time for relevancy determination
Potential reasons to exclude a question:

* Redundant

* Harassing

* Prior sexual history without exception

¢ Irrelevant
= Provide reasoning when excluding a question
= Exclude questions with caution
= Recommendation: allow advisors to briefly articulate
why a question is relevant or not relevant

194

STAGE Two: CONDUCT HEARING

= Review script of closing remarks
* Remind regarding policy prohibiting retaliation

* Explain that questions related to the process or
resources should be directed to the Title IX
Coordinator

195
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STAGE Two: CONDUCT HEARING

= Wait to make final decision on responsibility
and sanctions (rather than making the
decision immediately after hearing)
¢ Notice must include explanation of how
information and evidence was weighed and how it
supports the result and sanctions

196

CASE STUDY

Conduct Hearing

197

CASE STUDY

= The Title IX Coordinator informed you that
Henry would have another student serve as
his advisor at the hearing.

= The day of the hearing, Henry logs into the
hearing and informs you that his advisor will
not be able to make it.

= How do you respond?

198
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CASE STUDY

= At the hearing, when Allison’s advisor is told
that she can ask questions of Allison, the
advisor begins by making an opening
statement of sorts, telling the panel about
Allison’s difficult past and how the assault has
affected Allison.

= What should you do?

199

CASE STUDY

= During the hearing, Allison says that after
reflecting on her relationship with Henry, she
realizes that part of prior sexual interactions
with him were not consensual because he
pressured her into engaging in certain sexual
acts.

= What do you do?

200

CASE STUDY

= Callie has arranged to call in to the hearing
during her scheduled work break. Allison’s
advisor asked many questions of Callie, and
when Callie says that her break is over and she
needs to go, Henry’s advisor has not had an
opportunity to ask any questions. Henry says
his advisor has several questions for Callie.

= What do you do?

201
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CASE STUDY

= During the hearing, Henry’s advisor asks Dr.
Smith if she had been providing counseling to
Allison prior to April.

= Allison’s advisor objects to the question,
saying the prior counseling is not relevant.

= Henry’s advisor responds that it is relevant if
Allison did not mention the alleged assault in
earlier counseling sessions.

= |s the question relevant?
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CASE STUDY

= During the hearing, Allison’s advisor asks
Henry about the nature of his relationship
with Rory when they were at the party
together on January 28.

= Do you allow the question?

203

CASE STUDY

= The hearing panel heard from Allison, Henry,
Callie, Luke, Lizzy, Dr. Smith, and Rory at the
hearing.

= Chris was given the opportunity to submit a
written statement, as requested, but he did
not submit one.

204
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CASE STUDY

= Allison’s testimony was generally consistent
with the account she provided to the
investigator, except that:

* When asked by the Hearing Officer if she said to
Henry, "Let's go to my place" at the January 28
party, Allison stated, "I didn't say that. | might
have said, 'you should come over sometime' or
something like that. Again, | hadn't really realized
what had happened between us, and | was trying
to act normal."

205

CASE STUDY

= Henry’s testimony was generally consistent
with the account he provided to the
investigator, except that:

* When Allison’s advisor asked Henry why he didn’t
tell the police about Allison helping him with her
underwear, Henry stated, “The officer didn’t ask
me for those details. | told those things to the
investigator because the investigator specifically
asked how | took off her underwear.”

206

CASE STUDY

= |n addition to the testimony provided by the
parties at the mock hearing, witnesses provided
the following information at the hearing:

* The panel called Rory, the female student who was
with Henry at the January 28 party, as a new witness.
Rory stated that Allison came up to Henry at the party,
gave him a hug, and “kinda let her hands linger on
him.” Rory stated that Henry seemed “annoyed” by it,
but “that’s only because he was wanting to hook up
with [Rory] that night.” Rory stated that Henry
“treated Allison like crap and said something about
her drinking too much. | felt bad for her.”
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STAGE THREE: DELIBERATE AND
MAKE DETERMINATION

January 18, 2024
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STAGE THREE: DELIBERATE AND
MAKE DETERMINATION

= Evidentiary issues:
* Always consider relevance and weight of evidence
* Types of evidence

Statements from parties and witnesses

contained in investigation report

Live testimony and cross-examination

Character evidence

Physical evidence (texts, video,

security access information, etc.)

Medical information (including mental health records)

— Only with waiver/consent

— Consider need for expert guidance in understanding and
interpreting information

= Polygraph/lie detector test results

209

STAGE THREE: DELIBERATE AND
MAKE DETERMINATION

= Evidentiary issues (cont.)

« Complainant’s sexual behavior or predisposition are
not relevant unless:

= Such questions and evidence are offered to prove
someone other than respondent committed the
alleged conduct or

= The questions and evidence concern specific
incidents of the complainant’s prior sexual behavior
with respect to the respondent and are offered to
prove consent

= The mere fact of a current or previous consensual
dating or sexual relationship between the two
parties does not itself imply consent or preclude a
finding of sexual violence

210
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STAGE THREE: DELIBERATE AND
MAKE DETERMINATION

= Evidentiary issues (cont.):

* Prior bad acts/pattern evidence:
— Allegation v. policy violation
— Determine relevance and weight of evidence

— Consider timing and process for
requesting and providing access to
the adjudicators and the parties
(Title IX vs. VAWA)

211

— May be relevant in fact-finding and/or sanction determination

January 18, 2024

STAGE THREE: DELIBERATE AND
MAKE DETERMINATION
= Weighing Evidence / Assessing Credibility:

Is information the witness provided accurate based
on other evidence?
o

+ Did the witness seem honest and sincere? (caution)

* What are the possible motives for being less than truthful?

212

* How did the witness learn the facts?
* How well did he or she recall facts?
* How forthcoming was the witness?

* What is the witness'’s relationship to the complainant and respondent?

* Are there other factors that bear on the believability of the witness?

STAGE THREE: DELIBERATE AND
MAKE DETERMINATION

= Consider all relevant evidence, including
inculpatory and exculpatory evidence
* Inculpatory: evidence which tends to establish
that respondent is responsible for a policy
violation

that respondent is not responsible for a policy
violation

213

* Exculpatory: evidence which tends to establish
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STAGE THREE: DELIBERATE AND
MAKE DETERMINATION

= Dealing with inculpatory and exculpatory
evidence:

* Consider all relevant evidence provided
= Do not cherry-pick evidence that supports your conclusion
= Do not ignore contrary evidence
« If evidence supporting both conclusions exists:
= Is some evidence stronger than other evidence? If so, why?
= Do you find one party more credible than the other party? If
so, why?
= If a witness’s statement is contrary to your conclusion, why
do you not believe the witness?

214
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STAGE THREE: DELIBERATE AND
MAKE DETERMINATION

= Be consistent
* Doe v. Washington & Lee University

= Hearing board credited complainant’s “personal rule” that
she does not have sexual intercourse with someone with
whom she is not interested in having a relationship, but she
is willing to engage in oral sex
Hearing board found respondent’s testimony that he felt
weird receiving oral sex from a friend but was fine to engage
in sexual intercourse to be a source of inconsistency and
incredibility
Court found that a reasonable jury could find gender bias
based on this differing treatment of the parties’ testimony

215

STAGE THREE: DELIBERATE AND MAKE
DETERMINATION

= Cautions about judging credibility based on demeanor:
* Remember trauma-informed training
* Parties and witnesses may be nervous or uncomfortable
« Parties and witnesses may be defensive, especially when
subjected to cross-examination
= Focus on evidence presented
* What evidence is consistent with complainant’s and
respondent’s accounts?
* What evidence is inconsistent with complainant’s and
respondent’s accounts?
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STAGE THREE: DELIBERATE AND
MAKE DETERMINATION

= Determination

* Finding re: what conduct
occurred

* Finding re: policy violation

* Sanctions

* Remedies (consult with Title IX
Coordinator)

* Written Notice

217

STAGE THREE: DELIBERATE AND
MAKE DETERMINATION

= Standard of proof

* “Preponderance of the evidence” or “clear and convincing” (not “beyond a
reasonable doubt”)

* Use same standard of proof for all formal complaints of sexual harassment

« Burden is on the school to gather sufficient evidence to reach a fair, impartial
determination

* Presumption of non-responsibility that would need to be overcome

* Hearing panel must ultimately decide whether it was more likely than not that
a policy violation has occurred (preponderance) or whether it is highly
probable that a policy violation has occurred (clear and convincing)

218

DETERMINATION—FINDING

= Standard of proof (cont.):

* Preponderance:
= Must decide either that:
— It was “more likely than not” that the Respondent
violated the institution’s sexual misconduct policy OR
— That there was insufficient evidence to establish that it
was “more likely than not” that the Respondent violated
the institution’s sexual misconduct policy

* Clear and convincing:
= Must decide either that:
— It was “highly probable” that the Respondent violated
the institution’s misconduct policy OR
— That there was insufficient evidence to establish that it
was “highly probable” that the Respondent violated the
institution’s sexual misconduct policy

219

2024 CONFIDENTIAL Lathrop GPM. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and

Lathrop GPM. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the

author or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The

contents are intended for general information purposes only, and readers are urged to consult with an attorney concerning their own

situations and any specific legal questions they may have. 73



January 18, 2024

CASE STUDY

Determine Whether
a Policy Violation Occurred
and Rationale for your Decision

220

STAGE FOUR: DETERMINE
SANCTIONS AND REMEDIES

221

STAGE FOUR: DETERMINE SANCTIONS

= Consider who will decide the sanctions and how

* Consider limited role of Title IX Coordinator

= Any information provided to individual(s)

who determine sanctions must also be

provided to the parties (VAWA)

Institution’s policy must list all possible sanctions for sexual
misconduct (VAWA; Title IX requires range or list of sanctions)

= The list of sanctions must be specific, including the type and
length of suspensions and any requirements that must be
met for reinstatement (VAWA)

= Sanctions must be included in notice of determination (Title
IX and VAWA)

222
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STAGE FOUR: DETERMINE SANCTIONS

= Possible Sanctions

* No contact order *
* Suspension or Expulsion \ N
= Transcript notations? ”

= Disclosure to other institutions? "
= Separate disciplinary file?
Change in class schedule/living arrangements
Mandatory training/counseling
Limitations on access to campus facilities
Limitations on campus activities
Community service
+ Delay of degree conferral
Temporary or permanent revocation of degree

223

STAGE FOUR: DETERMINE SANCTIONS

= Sanctions when student not suspended or expelled
* Make inquiries to determine whether restrictions need to be
made to:
« living arrangements
« class schedules

NS
« use of facilities \ N
2

« co-curricular activities

* campus events
Allow for Title IX Coordinator or other designee to modify or
clarify

= General no contact directive - limit use of facilities to specific time
Consider restrictions when respondent graduates or withdraws,
but complainant is still a student

224

STAGE FOUR: REMEDIES

Consider who will determine remedies

= Remedies must be designed to restore or
preserve equal access to the institution’s
education program or activity

May include the same individualized services
as “supportive measures”

Do not need to be “non-disciplinary” or “non-
punitive” and do not need to avoid burdening
the respondent

225
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STAGE FOUR: REMEDIES

= Remedies for complainant
* Changing living arrangements
* Escorts
Separation from respondent
Counseling services
Medical services
Academic support services/accommodations
A * Allowing course withdrawal without penalty

determine if harassment contributed

contributed
Financial aid and/or immigration assistance

226

Reviewing disciplinary actions against complainant to

Reviewing academic issues to determine if harassment
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STAGE FOUR: REMEDIES

cases:

Proactive measures to prevent sexual
harassment and violence, such as trainings

Developing effective written materials to
educate students on policy and resources

Encourage students to report

= Periodic “climate checks” and review
of issues (e.g., better lighting?)

= Regulations only require a range of all protective
measures for sexual misconduct in policy

= Remedies for broader student population in some

227
CASE STUDY
Determine Sanctions and Remedies
and Rationale for Both
228
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CASE STUDY

= The panel is in agreement that Henry should
not be found responsible for sexual assault or
sexual exploitation. However, one of your
fellow panel members says that he thinks
Henry should still be required to go through
training on sexual assault and consent.

= Can you require Henry to go through training
if he is found not responsible?

Q&A

STAGE FIVE:
NOTICE OF DETERMINATION

N
2

231
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SESSION OVERVIEW

= Elements of Notice of Determination

= Addressing Inculpatory and Exculpatory
Evidence

= Delivery

= Additional Required Post-Determination
Notices

232

= Case Study al
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Other OVERVIEW

Conduct

233

233

STAGE FIVE: NOTICE OF
DETERMINATION—ELEMENTS

= Summary of complaint/allegations
Summary of process/procedural steps
Relevant policy provisions

Findings of fact

Result/decision

Rationale for the result/decision

= Whether remedies will be provided
Appeal process

234

I /™
Sanctions E
Rationale for the sanctions
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STAGE FIVE: NOTICE OF
DETERMINATION—ELEMENTS

= Summary of complaint(s)/allegations

* Recap allegations in the complaint
* Use neutral language

= Procedural steps since complaint

Notices to the parties
* Interviews with parties and witnesses
Site visits
Methods used to gather other evidence
Hearing(s) held

= Note which parties/witnesses appeared

= Note consideration of parties’ arguments in closing regarding impact
of any party’s/witness’s refusal to appear/answer questions

Reference policy provisions setting forth the process

January 18, 2024

STAGE FIVE: NOTICE OF
DETERMINATION—ELEMENTS

= Relevant policy provisions

« Definition of relevant prohibited conduct
= Elements of the offense
« Consider other relevant definitions (e.g., consent,
incapacitation, coercion, welcomeness)
* Burden of proof

236
STAGE FIVE: NOTICE OF
DETERMINATION—ELEMENTS
= Findings of fact supporting the
determination
* Specify whether testimony/evidence
came from the investigation or from
the hearing
* Double-check recording when quoting
from hearing
= Result/decision
* Conclusion regarding application of
policy definition to the facts
237
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STAGE FIVE: NOTICE OF
DETERMINATION—ELEMENTS

= Rationale for the result as to each allegation

e Must include explanation of how information and
evidence was weighed and how it supports the
result

* Explain how standard of evidence was applied

238
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STAGE FIVE: NOTICE OF DETERMINATION—
ELEMENTS

= Written notice should address all relevant evidence
provided, including evidence that is contrary to your
conclusion
* What evidence supports your conclusion?
* What evidence is contrary to your conclusion?
* Why is the evidence that supports your conclusion stronger?
= Explain credibility determinations
* Why do you find one party more credible than the other?
+ If a witness’s statement is contrary to your conclusion, why do
you not believe the witness?
= The reader should be able to tell that you considered all
relevant evidence in making your decision

239

STAGE FIVE: NOTICE OF
DETERMINATION—ELEMENTS
= Sanctions (if any)

* Provide the rationale for the sanctions

* Build in ability for Title IX Coordinator to
modify/clarify sanctions and address future right to
appeal

= State whether any remedies will be provided

N

2
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STAGE FIVE: NOTICE OF
DETERMINATION—ELEMENTS

= Appeal process
* To whom appeals should be sent
* Required format of request for appeal
* Timing/deadline for appeal
 Bases for appeal
* Who will decide the appeal
* General process

241
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STAGE FIVE: NOTICE OF
DETERMINATION— DELIVERY

= Must be in writing
* Email

* In-person meetings to deliver hard
copies of written notice

= Best practice: Let parties know

delivered

242

= Must be delivered simultaneously

ahead of time when decision will be

STAGE FIVE: NOTICE OF
DETERMINATION—FERPA

= FERPA Exception — compliance with

result and the sanctions—does not violate
FERPA

243

requirements for disciplinary proceedings—
including the inclusion of the rationale for the

2024 CONFIDENTIAL Lathrop GPM. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and
Lathrop GPM. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the
author or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The
contents are intended for general information purposes only, and readers are urged to consult with an attorney concerning their own

situations and any specific legal questions they may have.

81



January 18, 2024

STAGE FIVE: NOTICE OF

DETERMINATION—IMPLEMENTATION

= Title IX

* Determination regarding responsibility becomes

final either on the date that the recipient provides
the parties the written determination of the result
of the appeal (if an appeal is filed) or the date on

which an appeal would no longer be considered
timely (if an appeal is not filed)

244

STAGE FIVE: ADDITIONAL REQUIRED

POST-DETERMINATION NOTICES

= For sexual assault and VAWA crimes, your

institution must provide simultaneous notice
to both parties of —

* Any change to the results that occurs
prior to the time that such results

become final
* When such results become final

245

CASE STUDY

Notice of Determination
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APPEALS UNDER TITLE IX

= Must be offered to both parties
* From a determination regarding responsibility
* From a recipient’s dismissal of a formal complaint or any
allegations therein
= Required bases:
Procedural irregularity that affected the outcome of the matter;
* New evidence that was not reasonably available at the time the

determination regarding responsibility or dismissal was made,
that could affect the outcome of the matter;

The Title IX Coordinator, investigator, or decision-maker had a
conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or
respondent that affected the outcome of the matter;

* May offer an appeal equally to both parties on additional bases

247
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APPEALS UNDER TITLE IX

= Requirements
* Notify other party in writing when an appeal is filed

Appeal officer is different than Title IX Coordinator,
investigator and decision-maker at hearing

No conflict of interest or bias

Give both parties reasonable, equal opportunity to
submit written statement in support of, or
challenging, the outcome

Written decision describing result of appeal and
rationale

Simultaneous delivery of result to parties

248

APPEALS UNDER VAWA

= Not required, but if offered, must do so equally

= Transparency, equality, notice requirements from
main process will apply to appeals

= Examples include:
« Right to advisor
* Notice of meetings

 Access to information used by appeals
panel/individual

* Simultaneous notice of determination

249
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Q&A

UPCOMING TRAININGS

= Date TBD
« Training on final regulations

* Summer 2024 trainings for
= New Title IX Coordinators & Deputy Coordinators

= Investigators
= Hearing Panel Members

= Advanced Title IX Coordinators & Deputy Coordinators

ON DEMAND TRAININGS

Available on-demand:

Annual Training for New Title 1X Coordinators and Deputy Coordinators

Title IX/VAWA Investigator Training

Annual Training for Advanced Title IX Coordinators and Deputy Coordinators
Informal Resolution Training

Title IX/'VAWA Hearing Panel Training

Trauma-Informed Training for First Responders, Confidential Resources, and
Campus Security

Title IX/VAWA Appeal Officer Training

VAWA Adjudicator Training

Conducting a Grievance Process Under the New Title IX Regulations
Title IX Update: Final Regulations

252
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2024 Title IX/'VAWA Hearing Panel Training
Handout 1

Complaint

On April 14, 2023, Allison Allen made a complaint of sexual misconduct against Henry
Henderson.

Sexual Misconduct Complaint Form

COMPLAINANT NAME: Allison Allen

ADDRESS: 1234 On-Campus Drive

DATE OF ALLEGED POLICY VIOLATION: January 21, 2023
DATE OF REPORT: April 14, 2023

RESPONDENT NAME: Henry Henderson

ADDRESS: 999 Dorm Room Lane

ALLEGATIONS:

| met Henry Henderson in the fall because he is on the basketball team, and | am an athletic
trainer for the team this year. We started hanging out and flirting on team trips and at parties,
and then we hooked up a few times. But one night | told him | didn’t want to have sex, but
Henry invited himself over and was putting a lot of pressure on me. We ended up fooling
around and he just kept going and | didn’t know what to do. | felt so helpless and used. | did not
consent to having sex with him that night. | found out later that | was just one of many women
he has treated like this, just using us until he gets what he wants and moves on. | don’t want
him to ever do this to someone ever again.

I understand that by signing this formal complaint, | am seeking to initiate the formal
grievance process and/or informal resolution process in regards to the above allegations and
am requesting that the University investigate the allegations.

1
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2024 Title IX/'VAWA Hearing Panel Training

Handout 2

Excerpt of Notice of Allegations

On April 14, 2023, a formal complaint of alleged sexual misconduct was submitted by Allison
Allen to the Title IX Coordinator alleging conduct by Henry Henderson. In the formal
complaint, Allison alleged that in the early morning hours of January 21, 2023, in her on-campus
dorm room, Henry sexually assaulted her by engaging in non-consensual sexual penetration.

1
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2024 Title IX/'VAWA Hearing Panel Training

Handout 3

Excerpt of Amended Notice of Allegations

On April 14, 2023, a formal complaint of alleged sexual misconduct was submitted by Allison
Allen to the Title IX Coordinator alleging conduct by Henry Henderson. In the formal
complaint, Allison alleged that in the early morning hours of January 21, 2023, in her on-campus
dorm room, Henry engaged in sexual assault in the form of non-consensual sexual penetration
and sexual exploitation in the form of removing Allison’s clothing without her consent.

1
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2024 Title IX/'VAWA Hearing Panel Training

Handout 4

Complaint

On April 25, 2023, Henry Henderson made a complaint of sexual misconduct against Allison
Allen.

Sexual Misconduct Complaint Form

COMPLAINANT NAME: Henry Henderson

ADDRESS: 999 Dorm Room Lane

DATE OF ALLEGED POLICY VIOLATION: January 28, 2023
DATE OF REPORT: May 1, 2023

RESPONDENT NAME: Allison Allen

ADDRESS: 1234 On-Campus Drive

ALLEGATIONS:

Allison came up to me at a party at my buddy’s apartment and started touching me and kissing
me. | think she’d had too much to drink, because she was all over me. She also made a
comment about going back to her place. It made me really uncomfortable and | was
embarrassed because a couple of my friends were there with me. | literally had to remove her
hands from around my waist. | told her | thought she’d had too much to drink. Then she
stormed off.

I understand that by signing this formal complaint, | am seeking to initiate the formal
grievance process and/or informal resolution process in regards to the above allegations and
am requesting that the University investigate the allegations.

P, 2,
X t%mfg/ Senderson
[Z4
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2024 Title IX/'VAWA Hearing Panel Training

Handout 5

Excerpt of Second Amended Notice of Allegations

On April 14, 2023, a formal complaint of alleged sexual misconduct was submitted by Allison
Allen to the Title IX Coordinator alleging conduct by Henry Henderson. In the formal
complaint, Allison alleged that in the early morning hours of January 21, 2023, in her on-campus
dorm room, Henry engaged in sexual assault in the form of non-consensual sexual penetration
and sexual exploitation in the form of removing Allison’s clothing without her consent.

On May 1, 2023, a formal complaint of alleged sexual misconduct was submitted by Henry
to the Title 1X Coordinator alleging conduct by Allison. In the formal complaint, Henry
alleged that on January 28, 2023, at an off-campus apartment unaffiliated with the
University, Allison engaged in unwelcome conduct on the basis of sex in the form of
unwelcome kissing, unwelcome touching of a sexual nature, and unwelcome sexual
comments toward Henry.

Because Allison’s and Henry’s formal complaints arise out of the same facts or
circumstances, the University has consolidated the complaints into one complaint
resolution process.

1
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2024 Title IX/'VAWA Hearing Panel Training
Handout 6

Definition of Sexual Assault

Sexual assault is any actual or attempted sexual contact, including penetration, with another
person without that person’s consent. Sexual contact includes intentional contact by the accused
with the victim’s genital area, groin, inner thigh, buttocks, or breasts, whether clothed or
unclothed; touching another with any of these body parts, whether clothed or unclothed; coerced
touching by the victim of another’s genital area, groin, inner thigh, buttocks, or breasts, whether
clothed or unclothed; or forcing another to touch him/herself with or on any of these body parts.

Definition of Consent

Consent means words or overt actions by a person in advance clearly and affirmatively
communicating a freely given present agreement to participate in a particular sexual contact or
activity. Words or overt actions clearly communicate consent when a reasonable person in the
circumstances would believe those words or actions indicate a willingness to participate in a
mutually agreed-upon sexual contact or activity. Although consent does not need to be verbal,
verbal communication is the most reliable form of asking for and obtaining consent. It is the
responsibility of the person initiating the specific sexual contact or activity to obtain consent for
that contact or activity.

The definition of consent is subject to the following:

e Consent can only be given if one is of legal age (16).

e Consent is a mutually understood and freely given “yes,” not the absence of “no.”

e Consent to one form of sexual activity cannot imply consent to other forms of sexual
activity.

e Consent can be withdrawn at any time. When consent is withdrawn, the sexual activity
for which consent was initially provided must stop.

e Silence or failing to resist does not imply consent.

e Previous relationships or previous consent does not imply consent to future sexual acts.

e An existing sexual, romantic, or marital relationship does not imply consent.

e Prior sexual activity with other individuals does not imply consent.

e Consent cannot be procured, expressly or implicitly, by use of force, intimidation,

1
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threats, or coercion, as that term is defined below.

e An individual known to be — or who should be known to be — incapacitated, as defined
by the Policy, cannot consent to sexual activity initiated by another individual.

e Use of alcohol or other drugs will never function to excuse behavior that violates this
Policy.

Definition of Sexual Exploitation

Sexual Exploitation occurs when a person takes non-consensual or abusive sexual advantage of
another person for anyone’s advantage or benefit other than the person being exploited.
Examples of Sexual Exploitation may include, but are not limited to:

e Intentional removal or attempted removal of clothing covering an individual’s intimate
parts without consent;

Definition of Non-Title 1 X Sexual Harassment

While Title IX requires that the alleged conduct meet a certain threshold before it is considered
Title IX Sexual Harassment, the University also prohibits unwelcome conduct on the basis of sex
(1) that may not rise to the level of Title 1X Sexual Harassment (as defined above), (2) that did
not occur in the University’s education program or activity, but may nevertheless cause or
threaten to cause an unacceptable disruption at the University or interfere with an individual’s
right to a non-discriminatory educational or work environment, or (3) that did not occur against a
person in the United States.

As used in this Policy, Non-Title IX Sexual Harassment is conduct on the basis of sex that
satisfies one or more of the following definitions.

2. Non-Title IX Hostile Environment Harassment: Non-Title X Hostile
Environment Harassment is unwelcome conduct on the basis of sex determined by a
reasonable person to be so severe or pervasive that it substantially and unreasonably
interferes with an individual’s employment or education, or creates an intimidating,
hostile, or offensive employment or educational environment.

2
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Examples of Non-Title IX Hostile Environment Harassment may include, but not be
limited to:

Sexual flirtations, attention, advances, or propositions;

Requests for sexual favors;

Verbal abuse of a sexual nature or obscene language;

Jokes and comments of a sexual nature;

Verbal commentary about an individual’s body, sexual innuendo, or suggestive

commentary about a person’s clothing and appearance;

e Displaying derogatory or sexually suggestive pictures or other objects in an
office, in a residence hall, or on a computer monitor;

e Visual conduct such as leering or making gestures;

e Unwanted Kissing;

e Touching of a sexual nature such as patting, pinching, or brushing against
another’s body;

e (Gossip about sexual relations; and

e Cyber or electronic harassment of a sexual nature.

Unwelcome Conduct

For the purposes of the definitions of Title IX Sexual Harassment and Non-Title IX Sexual
Harassment (see below), conduct is unwelcome when the individual did not request or invite and
regarded it as undesirable or offensive. The fact that an individual may have accepted the
conduct does not mean that they welcomed it. On the other hand, if an individual actively
participates in conduct and gives no indication that they object, then the evidence generally will
not support a conclusion that the conduct was unwelcome. That a person welcomes some
conduct does not necessarily mean that person welcomes other conduct. Similarly, that a person
willingly participates in conduct on one occasion does not necessarily mean that the same
conduct is welcome on a subsequent occasion. Whether conduct was unwelcome may be
determined based on the context and circumstances of the encounter or incident.

On the Basis of Sex

For the purposes of the definitions of Title IX Sexual Harassment and Non-Title IX Sexual
Harassment (see below), conduct is on the basis of sex when it is sexual in nature or is
referencing or aimed at a particular sex.

3
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Reasonable Person

For the purposes of the definitions of Title IX Hostile Environment Harassment and Non-Title
IX Hostile Environment Harassment (see below), reasonable person means a reasonable person
in the shoes of the complainant, considering the ages, abilities, and relative positions of authority
of the individuals involved in an incident.
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2024 Title IX/'VAWA Hearing Panel Training
Handout 7

Excerpts from Party Statements in Response to the Directly Related Evidence

Excerpt from Allison’s Response to the Directly Related Evidence

I noticed that Henry only suggested the investigator interview his guy friends who were at the
party on January 28 and not the girl he was with (Rory). He doesn’t even mention her name. |
heard that he used her just like every other girl. I’ll bet she’d tell the truth about that night. It’s
not what his basketball buddies said. | want the investigator to interview her.

Excerpt from Henry’s Response to the Directly Related Evidence

Allison tries to downplay the way that she touched me at the party, but she was all over me. If a
guy did that to a girl at a party, he would for sure be labeled as a harasser and a creep.

Allison told the investigator that she has needed counseling because of what happened between
us, but Allison’s friend, Sasha, told me that Allison has been in counseling all year because she
gets so stressed out over school. | want the investigator to get Allison’s records from the
counseling center to see when she started seeing a counselor.

1
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2024 Title IX/'VAWA Hearing Panel Training
Handout 8

Investigation Report Excerpt:

Background

Allison and Henry are both juniors at the University. The parties agree that they saw each other
on campus during their freshman and sophomore years, but that they did not meet until the
beginning of the 2022-2023 basketball season. Henry is a member of the basketball team and
Allison is an athletic trainer for the basketball team. Both parties stated that after they met, they
flirted at basketball games and hung out together at parties.

Parties’ Prior Interactions
Allison’s Account

Allison stated that she and Henry spent a lot of time together related to the basketball team.
Allison stated, “He needed to get his ankle taped before practice and games and he always
came to my table. He would even wait if | was already working with one of his teammates.”
Allison stated that once she and Henry got to know each other, they would also hang out at
parties.

Allison stated that in mid-November, she and Henry went back to her room after a post-game
party and had sex. When asked what she meant by “sex,” Allison stated, “Normal sex, like
intercourse | guess.” When asked what happened before she and Henry had sex, Allison stated,
“We were making out and things just progressed.” When asked if there was any conversation
before she and Henry had sex, Allison stated, “No, not really, except that he asked about using
a condom. | told him that I was on birth control, so we didn’t use one.” Allison also stated, “I
wasn’t really expecting to have sex when we left the party, but we had been talking, so it just
kind of happened.” When asked to further clarify what she meant by “talking,” Allison stated,
“That’s like not dating yet, but on the way to dating.”

Allison stated that after they had sex for the first time, Henry started texting her a few times a
week about coming over to her dorm to hang out. Allison stated that she has her own bedroom,
so Henry “always” wanted to hang out at her place. Allison stated that over the next month or
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so, they had sex maybe three or four other times. Allison stated that during this time period,
she would also ask Henry if he wanted to meet other places, like the dining hall, the library, or
the student union for a movie night. Allison stated, “He always had an excuse for that. It was
like, he could hang out if it was at my apartment, but when I asked about other stuff he never
had time or he wouldn’t even answer sometimes.”

Allison stated, “I started to feel not great about it. He would talk to me at practice and before
games and came over and we’d watch tv and have sex, but nothing else.” Allison stated that
she started to question whether she should keep hanging out with Henry. Allison stated that in
mid-December, Henry asked her if she wanted to hang out and she told him he could come
over. Allison stated that she wanted to slow things down so that she could think about what to
do. Allison stated that when Henry came over, they were hanging out as normal, watching a tv
show and cuddling and that “things went from there.” Allison stated, “I was pretty confused
about what | wanted to do in the moment, but I told myself that slowing things down would
help.” Allison stated that she told Henry she was on her period and that she was tired and
maybe they should stop. Allison stated, “After that, we just laid in bed and cuddled for a
while, and then he said he needed to go.” Allison stated, “I didn’t hear from him for a few
weeks and then it was winter break, so we didn’t hang out.”

Henry’s Account

Henry stated that he and Allison “hooked up” a couple of times, but “[they] weren’t in a
relationship or anything.” When asked what he meant by “hooked up,” Henry stated, “We had
sex.” When asked what he meant by sex, Henry stated, “My penis in her vagina.” When asked
when they had sex, Henry stated, “The first time | think was in November, I think it was early
in the [basketball] season.” Henry stated, “We had sex a few more times after that.” Henry
stated, “And that was all consensual. | mean, Allison was really into it. After the first time we
had sex, she sent me a few topless photos and messages about how bad she wanted me again
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and like, other really sexual stuff.”*

When asked if they spent time together on other occasions, Henry stated, “Yeah, she was a
trainer, so 1’d see her before practice and games. Sometimes she would tape my ankle.” Henry
further stated that he went to Allison’s room *“a few other times just to hang out.” When asked
how he would describe his relationship with Allison, Henry stated, “it wasn’t like a
relationship. We were friends for sure.” Henry further stated, “I don’t really date during
basketball season, I just don’t have any time for that, but Allison and | had fun hanging out.”

When asked about Allison’s account that Henry would not respond or would say he was busy if
she asked him to hang out in other places, like the dining hall, library, or student union, Henry
stated, “Not necessarily. | don’t really remember her asking to hang out other times. But I’m
super busy in season. | don’t have much of a social life outside of basketball. And I usually eat
and study with the team.”

Callie’s Account

Callie stated that she is Allison’s roommate. She stated that she does not know Henry
personally. Callie stated that she knew that Allison and Henry “hooked up” a few times. When
asked what she meant by “hooked up,” Callie stated, “I think they had sex twice, I think that’s
right, maybe more, I’m not sure. And they maybe fooled around other times, | don’t really
know specifics.” Callie stated, “when they first started hanging out, | thought they were going
to start dating, but obviously that didn’t work out. But I know Allison really liked him.”

Luke’s Account

Luke stated that he knows Henry because they are on the basketball team together. Luke stated
that he also knows Allison because she is the athletic trainer for the basketball team. Luke stated

1 Henry provided screenshots of the photos and messages he stated Allison sent him. The
messages are dated December 2, 2022 and include several photos of Allison that it appears
Allison took herself. In one photo, Allison is lying in bed in a bra and underwear. In two other
photos, Allison is sitting up, she is no longer wearing a bra, and her breasts are exposed. The
messages Henry provided from Allison include the text “can’t wait for tonight” and *“I want you
so bad.” When asked about these images and messages, Allison stated, “Yeah, | sent those. That
was early on when things were going really well with Henry. | thought we were going to start
dating and | was just excited about it.”
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that he could tell that Allison was really into Henry, and that Henry and Allison started hanging
out and hooking up. When asked how he knew that Allison was into Henry, Luke stated, “She
laughs at everything he says and touches his arm a lot.” Luke further stated, “They had sex
multiple times before the night she claims he raped her.”

Night of January 20, 2023 Sexual Assault Allegation
Allison’s Account

Allison stated that on Friday, January 20, 2023, she had been out with her friends and that they
had gone to a few bars. Allison stated that she and her friends left the bars around midnight on
the night of January 20. Allison stated that when they were on their way back to campus, Henry
texted her “out of the blue.” Allison stated, *“I was kind of mad because he hadn’t texted in weeks
and then he texts at midnight. 1 just knew what he wanted.” Allison further stated, “I was pretty
sure this was just sexual for him” and that “it wasn’t going to go anywhere.” Allison stated that
it was “hard for her” because “I did still have some hope, things were really fun when we were
together, but I didn’t want it to always be about sex.” Allison stated that she decided to let
Henry come over, but that she wanted to try just hanging out without sex again. Allison stated
that she also had been so busy with the start of the semester that week that she had forgotten to
take her birth control pills a few times. Allison stated, “So that was another reason I didn’t want
to have sex because | knew | would just be worried because of the birth control thing. | don’t
want to get pregnant.” Allison stated, “But I just felt like, maybe we can just hang out again and
maybe even talk, figure out what we are.” Allison submitted a screenshot of the following
exchange:

Henry: wyd??

Allison: not much, on my way home. you?

Henry: Im about to leave this party and | want to see you
Henry: I miss you we havent hung out in foreverrrrrr
Henry: maybe | can come over?

Allison: ya, sure

2 When asked if she knew what Henry meant by “wyd,” Allison stated, “It means, ‘what are you
doing.””
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Allison stated that after she told Henry that he could come over, he started sending her photos via
Snapchat of random things on campus as he walked to her dorm room. Allison stated that in
response, she sent him a selfie and a message that said something like, “Just so you know, |
missed a few bc pills this week so | can’t have sex.”® When asked if she still had this message,
Allison stated, “It was on Snapchat so it disappeared. | don’t have it anymore.” When asked if
Henry responded to her message about not having sex, Allison stated, “No.”

Allison stated that when Henry got to her dorm room, her roommate, Callie, and her boyfriend
were watching a movie in the living room. When asked if anyone else was there, Allison stated,
“I don’t remember where our other roommate, Michelle, was at the time. Maybe she had already
gone to bed or was like hanging out in her room.” Allison stated that she and Henry went to hang
out in her room. When asked if they talked about going to her room, Allison stated, “I didn’t
want to disturb Callie and her boyfriend because they were watching a movie so after | opened
the door for Henry, | just walked to my room and he followed me.” Allison stated that she
offered Henry a drink from the fridge in her room. Allison stated that he had a beer and she had a
White Claw. When asked where she would put herself on a scale from 0 to 10, 0 being
completely sober and 10 being so intoxicated that she was passed out, when Henry arrived at her
room, Allison stated, “Like a two. | just had two drinks when we were out at the bars so | felt a
little buzzed but that was it.”* When asked where she would put Henry on the intoxication scale
when he arrived at her room, Allison stated, “Also a two. He seemed a little tipsy but I don’t
think he was drinking much that night.”

Allison stated that she and Henry sat on her bed and talked about their nights for a little bit.
Allison stated that she asked Henry, “How was the party?” Allison stated that Henry responded,
“Mid.> You weren’t there.” Allison stated, “And then he was like, ‘Seriously, | haven’t seen you.
I’ve missed hangin’ out with you.” And he just kept staying stuff like that and then moved in to
kiss me.” Allison stated that she and Henry then made out for a while. When asked how long
they made out, Allison stated, “I don’t know, maybe five to ten minutes.” When asked if she

3 When asked what she meant by “bc,” Allison stated, “birth control.”

% The intoxication scale is asked by the investigator to assist in understanding how an individual
views their own intoxication level and how that compares to reports from others about an
individual’s level of intoxication and its impact on them. How an individual ranks themselves or
others on the intoxication scale is not determinative of whether that individual or someone else
was incapacitated.

® When asked what “mid” means, Allison stated, “Like fine, not bad, not great.”
5
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was okay with that, Allison stated, “Yeah, you know, he said some of what | wanted to hear |
guess. Maybe I should have known, it sounds dumb now, but at the time | was happy. | wasn’t
sure before he got there if he was ghosting me or if he was just busy. He was in season. And
then when he said he missed hanging out, | felt like, maybe this can work.”

Allison stated that things then started to move “so fast.” Allison stated that she was wearing a
dress at the time, and Henry took it off and then removed his shirt. When asked if anything was
said by her or Henry before he took off her dress, Allison stated, “No, he just started to pull it up
while we were Kissing.” When asked how she responded when Henry started to pull up her dress,
Allison stated, “I don’t know that I really did. | mean, | was trying to make him happy. Like |
said, | was feeling good in the moment. | know I didn’t tell him not to.” When asked if anything
was said by her or Henry before Henry removed his shirt, Allison stated, “No, he just did it after
he took off my dress.”

Allison stated that she and Henry then continued to make out. When asked if there was any
contact other than kissing, Allison stated, “He was stroking my back with one hand and touching
my breast with the other.” When asked how she responded, Allison stated, “I didn’t say
anything.” When asked if she was wearing a bra, Allison stated, “Yeah.” When asked if Henry
touched her breast over or under her bra, Allison stated, “At first, it was over my bra but then he
took that off too.” When asked if anything was said by her or Henry before Henry removed her
bra, Allison stated, “No, he just took it off and then continued stroking my back. We just kept
kissing.” When asked if there was any other contact, Allison stated, “I think maybe my hands
were on his back while we kissed but that was it.” When asked if anything was said by her or
Henry before Henry touched her breast and back, Allison stated, “No, we didn’t say anything
because we were kissing.” When asked if she was okay with Henry removing her bra and
touching her breast, Allison stated, “That’s when it started to be more than | wanted. | was good
with Kkissing and taking some clothes off. | just wanted to be close, but then my bra came off and
I started to wonder if he thought we were going to go further and | wasn’t okay with that.”
When asked to clarify if she was not okay with this contact or the contact that followed, Allison
stated, “I’d say | was okay with him touching my breasts and with my bra being off. That’s like,
okay, we’re being close, touching each other. But I did start to worry that he maybe thought we
were going to do more than that and | didn’t want anything beyond that.”

Allison stated that she and Henry eventually moved so that they were lying down on the bed.

When asked how their bodies were positioned, Allison stated, “He was lying on his back and |
was sort of on top of him.” When asked to explain further, Allison stated, “The like top half of
my body was on his chest but my legs were to the side of him on the bed, if that makes sense.”
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Allison stated that when they were lying on the bed, Henry started to take off his pants. When
asked how she responded, Allison stated, “I didn’t do anything. We just kept kissing. ” Allison
stated that she started giving Henry a hand job hoping that that would end it. When asked if
Henry was still wearing his pants at that point, Allison stated, “He had pushed down his pants
and underwear so they were still on but they were around like his knees or ankles.”

Allison stated, “All of a sudden he turns me onto my back and takes off my underwear.” When
asked if anything was said by her or Henry before he turned her on her back and removed her
underwear, Allison stated, “No, he just did it.” When asked how he turned her on her back,
Allison stated, “He just kind of sat up and pushed my hips over so that | was lying on my back.
And then he just reached down and pulled off my underwear.” When asked if she consented to
Henry turning her on her back and removing her underwear, Allison stated, “No. | mean | was
fine with the making out and touching and even giving him a hand job. But | didn’t want him to
take my underwear off—that was too far and I just kind of froze like |1 knew what was coming
next.”

Allison stated that Henry then moved on top of her and started having sex with her. Allison
stated, “I just froze and thought, “‘How did this happen? I didn’t want this.”” When asked how
she responded when Henry started having sex with her, Allison stated that “I just went through
the motions.” When asked what she meant by “went through the motions,” Allison stated, “I just
laid there. I didn’t say anything but I also wasn’t like actively participating or anything. I just
wanted it to be over.” When asked if she consented to Henry having sex with her, Allison stated,
“No. He didn’t ask or say anything before he just did it. And | already had told him that we
couldn’t have sex because | had missed some birth control pills. But he didn’t care.” Allison
stated that Henry finished, put on his pants and then went to the bathroom. Allison stated that she
laid there for a moment still frozen but then put on a robe so that she could have something on
before Henry came back from the bathroom.

Allison stated that when Henry got back to the room, he told her, “I gotta go baby. I gotta rest up
for tomorrow’s game,” and then left.

Henry’s Account

Henry stated that on Friday, January 20, he went to a house party on campus. Henry stated that a
little bit after midnight, he texted Allison about hanging out.® Henry stated that they had hooked

® Henry submitted a screenshot of this exchange, which is the same exchange provided by
Allison.
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up a few times so it was “pretty obvious” that they were going to hook up again. When asked if
they always “hooked up” when they spent time together, Henry stated, “Like I said, there might
have been a few times when we just watched tv, made out, cuddled, that kind of thing, but
usually there was at least making out and then one of us would say something if we weren’t
feeling like more.” When told of Allison’s account that she sent him a message via Snapchat
stating something like, “Just so you know, I missed a few bc pills this week so I can’t have sex,”
Henry stated, “She never said that. | Snapped her a few times when | was walking to her place,
but the only thing she sent me on Snapchat was a selfie.”” When asked if there was any text with
the selfie, Henry stated, “No, | think it was just her waiting in her room.”® Henry further stated,
“We didn’t use a condom and | definitely would have if she had told me she wasn’t on birth
control.”

Henry stated that when he got to Allison’s dorm room, she invited him to her bedroom. When
asked how she invited him, Henry stated, “She was like, ‘Do you wanna go to my room?’ and |
said yeah.”® Henry stated that they talked for a little bit on Allison’s bed and had a drink. When
asked what they drank, Henry stated, “I had a beer and she had one of those seltzer things, |
think.” When asked where he would put himself on a scale from 0 to 10, 0 being completely
sober and 10 being so intoxicated that he was passed out, when he arrived at Allison’s place,
Henry stated, “A one or a two. | had a basketball game the next day, so | wasn’t drinking that
much.” When asked where he would put Allison on the intoxication scale when he arrived at
Allison’s place, Henry stated, “Probably a one. I think she had been out earlier that night but she
was acting like her usual self, so | didn’t think she was drunk or anything.”

When asked what they talked about, Henry stated, “We talked about our nights. She asked about
the party so | told her about it.” Henry stated that he and Allison then started fooling around.
When asked what he meant by “fooling around,” Henry stated, “Kissing, touching, we took off
each other’s clothes.” When asked to explain further, Henry stated, “We were making out for a
bit and then she started touching me under my shirt. So then | pulled up her dress and she sort of

" When told of Henry’s account that she never said that she could not have sex because she
missed a few birth control pills, Allison stated, “That’s a lie. | definitely did. | remember because
I felt kind of awkward saying it so | rewrote the message a few times before sending it.”

8 Henry stated that because this was over Snapchat, he does not have a copy of the message.

® When told of Henry’s account that she asked him if he wanted to go to her bedroom, Allison
stated, “I don’t remember saying that, but | guess it’s possible.”
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helped me.” When asked how Allison helped him, Henry stated, “She raised her arms up so that |
could take it off. And then I’m not sure but | think she was the one who took off my shirt.”*°
When told of Allison’s account that he removed his own shirt, Henry stated, “I’m not 100% sure
but I think she took off my shirt. | could be wrong though. It was like months ago.”

Henry stated that after she took off his shirt, they continued making out. When asked if there was
any other contact, Henry stated, “We both had our hands on each other’s back. And I think |
touched her breasts.” When asked if anything was said by him or Allison before they touched
each other’s backs and he touched her breasts, Henry stated, “Nope. We just kept kissing.” When
asked if Allison was wearing a bra, Henry stated, “I don’t remember. Maybe.” When asked if he
touched Allison’s skin when he touched her breasts, Henry stated, “Yeah, so maybe she wasn’t
wearing a bra. | don’t remember taking it off or her taking it off.” When told of Allison’s account
that he removed her bra, Henry stated, “I don’t remember. | suppose that’s possible.” Henry
stated that Allison started touching the waistband of his pants and put her fingers under the
waistband. Henry stated he then took off his pants. When asked if he was wearing underwear,
Henry stated, “Yeah. | took them off when | took off my pants.” When told of Allison’s account
that he took off his own pants, Henry stated, “Well, | took them off but only after she started
tugging on the waistband.”**

Henry stated that Allison then began giving him a hand job. Henry stated, “And we didn’t like
talk about that or anything. That’s not how things went with us, but | was fine with that.” When
asked how their bodies were positioned at this point, Henry stated, “We were lying on the bed. I
was on my back and she was on top of me.” Henry stated that after a minute or two, he “sort of
nudged” Allison to lie on her back. When asked what he meant by “nudged,” Henry stated, “I sat
up a little bit and kind of moved my legs under her to suggest that she move so that she was on
the bed next to me.” When asked how Allison responded, Henry stated, “She laid down next to
me and just looked at me, like she wanted me to do something.” Henry stated that at that point,
Allison only had her underwear on. Henry stated that he started pulling Allison’s underwear

10 When told of Henry’s account that she raised her arms up so that Henry could take her dress
off, Allison stated, “Maybe I moved my arms while he was touching me under it. | didn’t really
mean to say anything with that, but | was pretty much okay with him taking my dress off. | think
I was caught up in the moment at that point.” When told of Henry’s account that she removed
his shirt, Allison stated, “No, I’m pretty sure he took off his own shirt.”

1 When told of Henry’s account that she put her fingers under the waistband of Henry’s pants,
Allison stated, “No, | was trying to avoid contact below the waist at that point.”
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down and that she “kinda helped” him. When asked how she helped him, Henry stated, “Like,
she lifted her hips and moved her legs so | could take them off.”*2 When told of Allison’s
account that he turned her on her back and took off her underwear, Henry stated, “I mean, | took
off her underwear but she helped me. And she laid on her back on her own, I didn’t move her or
anything other than just like nudging her to see if she wanted to. She did that by herself.”

Henry stated that he then moved on top of Allison.3 When asked how he moved on top of
Allison, Henry stated, “We just sort of switched positions so | was on top of her.” Henry stated
that they then started having sex. Henry stated, “She was into it.” When asked how he knew that
Allison was into it, Henry stated, “l mean, she was like moaning. And she ran her hands up and
down my back.” Henry stated, “I finished and then went to the bathroom to clean up.” When
asked what words or actions indicated that Allison consented to having sex, Henry stated, “Like |
said, she had turned on her back and waited for me. She helped me take off her underwear. And
then when we were having sex, she was stroking my back with her hands and moaning. And
that’s how it went, this wasn’t our first time. We’d never have like a conversation about it, we
just went with it and the times that somebody wasn’t into it, we’d say something.” When told of
Allison’s account that during sex, she just laid there and did not actively participate, Henry
stated, “No, she was stroking my back and making noises like she was enjoying it.”**

Henry stated that at that point, it was late and he had a basketball game the next day. Henry
stated that he said bye to Allison and went back to his dorm room. Henry stated that Allison

12 \When told of Henry’s account that she laid on her back, waited for him, and then helped him
take off her underwear, Allison stated, “That is 100% not true. He turned me on my back and
then took off my underwear. | was shocked so I didn’t do anything. I definitely didn’t help him
take off my underwear.”

13 When told of Henry’s account that he moved on top of her, Allison stated, “Yes, that’s right.”

14 When told of Henry’s account that during sex, she ran her hands along his back and moaned,
Allison stated, “That is not true either. I just laid there. I didn’t put my hands on his back. I also
don’t remember making any noises. If I did, it wasn’t because | was enjoying it. Maybe
something just to get it over with faster.”
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kissed him before he left. When asked if he or Allison said anything else, Henry stated, “Not
really, she was just like ‘bye, see you at the game’ and then | left.”*®

Callie’s Account

Callie stated that on a Friday night in January, Henry came over to her and Allison’s dorm room.
Callie stated that she and her boyfriend were watching a movie in the common area of their dorm
when Henry arrived. Callie stated that Henry said hello, but then he and Allison went to her
room. Callie stated that she did not see Henry leave and thought he must have left after she went
to bed.

The Next Day (Saturday, January 21, 2023)
Allison’s Account

Allison stated that the next morning, she went with her roommate, Callie, to the pharmacy to get
a Plan B pill. Allison stated, “I was kind of in shock. | didn’t really know what happened or how
| felt about it, but | was worried about having missed some pills and so | went to get Plan B.”
When asked if she told her roommate about the night before, Allison stated, “I don’t think |
really told her much. 1I’m not sure | even knew what to say at that point.”

Callie’s Account

Callie stated that the next morning, she asked Allison how her night went. Callie stated that
Allison told her that she and Henry had “hooked up.” Callie stated, “I could tell something was
bothering her so | asked what was wrong.” Callie stated that Allison told her that she ”wasn’t
sure” about where things stood with Henry. Callie stated that Allison told her that Henry left the
apartment right away after they had sex. Callie stated that Allison also was worried because she
did not take a few of her birth control pills that week and she and Henry did not use a condom.

Callie stated that later that morning she went with Allison to get Plan B from the pharmacy
nearby. When asked if they talked about Henry when they went to the pharmacy, Callie stated, “I
think she might have said that she was questioning if Henry was just using her or if he really
liked her. But she didn’t say too much and she was pretty worried about the whole birth control
thing, so | didn’t want to press her too much.”

15 When told of Henry’s account that she kissed him before she left and told him, “Bye, see you
at the game,” Allison stated, “He was the one who kissed me. I didn’t like push him away or
anything because 1 still felt frozen and wasn’t sure what had just happened. | did say ‘bye’ before
he left.”
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Luke’s Account

Luke stated that he saw Henry and Allison the next day because they had a basketball game.
Luke stated that everything seemed fine. When asked to explain further, Luke stated, “Well, |
didn’t notice them interacting at all, but Allison seemed fine. She wasn’t like crying or
anything.” Luke stated that he asked Henry how his night went and that Henry told him
something like, “Fine, nothing to report.”

January 28, 2023 Sexual Harassment Allegations
Henry’s Account

Henry stated that after he and Allison hooked up on January 21, he saw her a few times around
campus and at basketball games. Henry stated that the following weekend, on January 28, he saw
Allison at a party. Henry stated that he was hanging out with another girl at the party. Henry
stated, “I don’t know if Allison was like jealous or something but she starts like touching me and
like kissing me.” When asked where she touched him, Henry stated, “She had her hands on my
waist and lower back. At one point, she put her hand on my chest.” When asked where Allison
kissed him, Henry stated, “She kissed me on my cheek a few times. She tried to kiss me on my
lips but I turned my head so she kissed my like jaw area instead.” Henry stated that it made him
“really uncomfortable.” Henry stated that Allison was acting like she was his girlfriend, and all
of his friends were around. Henry stated that Allison made the girl he was with uncomfortable
too.

Henry stated that he told Allison, “Hey, woah, what are you doing?” Henry stated that Allison
kept putting her hands “all over [him].” When asked where Allison put her hands, Henry stated,
“Her hands were around my waist and on my back.” Henry stated that Allison also said loudly,
“Let’s go to my place.” Henry stated that he took Allison’s hands from around his waist and tried
to “lighten the mood,” by saying something like, “Seems like somebody’s had too much to
drink.” Henry stated that at that point, Allison got mad, called him “a player,” and “stormed off.”
When asked where he would put Allison on the intoxication scale when he saw her at the party,
Henry stated, “Probably like a six or seven. She seemed pretty drunk.” When asked how he knew
she was drunk, Henry stated, “I mean, she was all over me, hanging on me. And she was talking
really loudly.” When asked where he would put himself on the intoxication scale when he saw
Allison at the party, Henry stated, “Maybe a two. | try not to drink that much during the season,
so | only had a few drinks that night.”
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Allison’s Account

Allison stated that after January 21, she saw Henry at basketball games and practices but that
they did not really talk. Allison stated that the following Saturday, January 28, a basketball
player had a party after their game. Allison stated that she saw Henry and wanted to keep things
normal. Allison stated that she was still confused and wasn’t sure whether she should be upset.
Allison stated, “I know I should have been, but I just wasn’t ready to face it. And I think I just
wanted to see if he’d be different. It sounds stupid now, I just really liked him.” Allison stated,
“So | like came up to him and like said hi and gave him a hug and he like blew me off and like
acted like we barely knew each other.” Allison stated that she then realized that Henry was with
another girl and that “he’d already moved on.”

When asked where her hands were when she hugged Henry, Allison stated, “Like on his back,
maybe around his waist.”*® When told of Henry’s account that she put her hands on his waist,
lower back, and chest, Allison stated, “I just hugged him around his waist. 1 don’t remember
touching his chest.” When asked if they had any other contact other than the hug, Allison stated,
“I might have like pecked him on the cheek as | was hugging him.”*” When told of Henry’s
account that she kissed him on the cheek a couple of times and tried to kiss him on his lips but he
turned his head away, Allison stated, “That is an exaggeration. | kissed him once on his cheek
when | hugged him and that was it.” When asked how Henry “blew [her] off,” Allison stated,
“He like made some comment that | must be drunk, which I was not.” Allison stated that after
that, she just left. When told of Henry’s account that he asked her what she was doing, Allison
stated, “I don’t remember that. | just remember him saying something about me being drunk.”
When told of Henry’s account that he took her hands off his waist, Allison stated, “Yeah, that’s
true.”

When asked where she would put herself on the intoxication scale when she saw Henry at the
party, Allison stated, “Maybe a three or four. | had a few drinks and felt tipsy but I was still very

16 When told of Allison’s account that she only hugged him around his waist, Henry stated, “She
hugged me but she kept her hands on my waist and back after the hug was over. And she touched
my chest.”

17 When told of Allison’s account that she pecked him once on the cheek, Henry stated, “That’s
not true. She kissed me multiple times on the cheek and tried to kiss me on the lips.”
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much with it and aware of my surroundings.”*® When told of Henry’s account that she was
talking loudly and seemed intoxicated, Allison stated, “Again, he’s exaggerating. | might have
been talking more loudly than usual but we were at a party and the music was really loud, but 1’d
only had a few drinks, | was fine.” When asked where she would put Henry on the intoxication
scale when she saw him at the party, Allison stated, “I don’t know. Maybe a two. He didn’t seem
drunk or anything, but he was holding a drink.”

Luke’s Account

Luke stated that towards the end of January, the basketball team threw a party after one of their
games. Luke stated that during the party, he was talking to Henry and another teammate Chris
and two girls. Luke stated that he knew that one of the girls is named Rory because she has been
with Henry other times since then. Luke stated that Allison and Lizzy, the basketball team
manager, came up to them. Luke stated that Allison went right up to Henry and “got all handsy”
with him. When asked what he meant by “handsy,” Luke stated, “She hugged him, and I think
she kissed him on the cheek and then put her hand around his waist.” Luke stated that Henry
seemed weirded out because he tried to distance himself from her. Luke stated that Henry also
made a comment about how much Allison had to drink. Luke stated that Allison then “got all
pissed” at Henry and left the party.

When asked where he would put Allison on the intoxication scale when he saw her at the party,
Luke stated, “Maybe a six. She was definitely drunker than | had ever seen her.” When asked
why he thought Allison was drunk, Luke stated, “She seemed more like animated than usual, and
her mood was sort of all over the place. Like when we first saw her, she was really friendly but
then as soon as Henry made that comment about her being drunk, she got really mad.”

Lizzy’s Account

Lizzy stated that she knows Henry and Allison because she is the manager for the basketball
team. Lizzy stated that during the last weekend of January, she went to a party with Allison after
the basketball game. Lizzy stated that she and Allison had some drinks and just hung out. When
asked where she would put Allison on the intoxication scale when they were at the party, Lizzy
stated, “A five or six. She was drinking more than me because she wasn’t driving. She seemed
tipsy but she wasn’t super drunk or anything.” Lizzy stated that at one point, Allison saw Henry
with a few other people and wanted to say hi. Lizzy stated that she is not exactly sure what

18 When told of Allison’s account that she was tipsy but felt aware of her surroundings and was
still “with it,” Henry stated, “I don’t know about that. | mean she wasn’t like falling over, but she
definitely didn’t seem like she was totally herself.”

14

2024 CONFIDENTIAL Lathrop GPM. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and Lathrop
GPM. Allinformation included may not be reproduced, in any form, by anyone without the expressed written consent of the author or
presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are
intended for general information purposes only, and readers are urged to consult with an attorney concerning their own situations and any
specific legal questions they may have.



happened because she was talking to another member of the team, Chris, but she saw that Allison
had her hand around Henry’s waist. Lizzy stated that Henry took Allison’s hand away and said
something. Lizzy stated that Allison then pulled her arm and told her, “Let’s go. | gotta get outta
here.” Lizzy stated that she then drove Allison back to campus. Lizzy stated that she asked
Allison what was wrong, but Allison said that she did not want to talk about it.

Callie’s Account

Callie stated that about a week or so after Henry came over, she came home and Allison was on
the couch crying. Callie stated that Allison had run into Henry at a party and he treated her “like
crap.” Callie stated that Allison told her, “he’d been using her and that he was already sleeping
with someone else.”

After January 2023
Allison’s Account

Allison stated that she and Henry stopped talking after the party at the end of January. Allison
stated, “It was clear | meant nothing to him. It was just sex. 1 just felt used.” Allison stated that
over spring break, she talked to one of her friends from home about Henry. Allison stated that
her friend mentioned that it didn’t sound like everything with Henry had been consensual.
Allison stated, “That really hit me, I just hadn’t thought about why this had been so difficult for
me and then it all started to make sense.” Allison further stated, “I was assaulted, it took me so
long to even say that.” Allison stated that when she returned to campus after spring break, she
started talking to other women on campus who had been involved with Henry. Allison stated,
“That’s when | realized | wasn’t the only one. He’s done this to other girls. He ignores
boundaries and takes what he wants. 1 just couldn’t let that keep happening.” Allison stated that
she was not sure she would file a report because she was afraid of the backlash on campus,
especially since Henry is a popular athlete, but hearing that Henry had done this to others and
that another student was filing a complaint against him, she got the courage to report to the Title
IX Coordinator.

Henry’s Account

Henry stated that he stopped hanging out with Allison after the party at the end of January.
Henry stated, “It wasn’t fun anymore, that party made me really uncomfortable.” Henry stated
that he stopped texting Allison and avoided her at basketball events.

Henry stated, “This whole thing came up because Allison talked to Natalie. Natalie accused me
of assault, which is completely false, and then she convinced Allison to file a complaint too.
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Allison clearly still wanted to be with me after she says | assaulted her. This whole idea was just
planted in her mind by Natalie.”

Callie’s Account

Callie stated that Allison talked to her about Henry after spring break. When asked what Allison
said, Callie stated, “That was the first time she said anything about assault. | was surprised,
because | just didn’t realize it had gone that far. | knew he was a player, but | was pretty upset to
learn what she had been going through.”

Dr. Susan Smith’s Account

Dr. Smith stated that she is a counselor at the University’s health center. Dr. Smith stated that
she met with Allison several times in April 2023. Dr. Smith stated, “Allison shared with me that
she had been sexually assaulted by a student on the basketball team.” When asked when she first
started meeting with Allison, Dr. Smith stated, “I’m not able to answer that due to my
confidential role.” When asked if Allison shared any additional details about the sexual assault,
Dr. Smith stated, “She said that this was an individual she had been in a sexual relationship with
previously, but that she was considering ending that and expressed that she did not want to
engage in sexual activity on the night at issue.” When asked how Allison expressed that, Dr.
Smith stated, “I’m not able to share additional details.” When asked if Allison shared the name
of the individual she said sexually assaulted her, Dr. Smith stated, “Not that I recall. She may
have, but | do not have my notes in front of me.”
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2024 Title IX/'VAWA Hearing Panel Training
Handout 9

Excerpts from Party Statements in Response to the Investigation Report

Excerpt from Allison’s Response to the Investigation Report

Henry never told the police that | “helped” him take off my underwear. Obviously, he was
willing to lie to the investigator, but not to the police.

Several witnesses mentioned that Henry has a reputation for using women. Those statements
should have been included in the report. This is how guys like Henry get away with violating
women over and over again.

Excerpt from Henry’s Response to the Investigation Report

Allison only made up these allegations after Natalie convinced her to. If she thought | had
raped her, why would she throw herself at me the next weekend at the party?

Allison’s counselor’s testimony should not be considered. She refused to answer so many
questions. She had to have been coached by Allison about what she was and was not allowed to
say. She should either have to answer all of the questions or have her testimony thrown out.

1
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2024 Title IX/'VAWA Hearing Panel Training
Handout 10

Summary of Hearing

e The hearing panel heard from the parties and all of the witnesses in the investigation report.
Their testimony was generally consistent with the accounts they provided to the investigator
and no additional information was provided, except for the following:

0 At the request of Allison, the panel called Rory, the female student who was with
Henry at the party on January 28, 2023. Rory stated that Allison came up to Henry at
the party, gave him a hug, and “kinda let her hands linger on him.” Rory stated that
Henry seemed “annoyed” by it, but “that’s only because he was wanting to hook up
with [Rory] that night.” Rory stated that Henry “treated Allison like crap and said
something about her drinking too much. | felt bad for her.”

0 When Allison’s advisor asked Henry why he didn’t tell the police about Allison
helping him with her underwear, Henry stated, “The officer didn’t ask me for those
details. I told those things to the investigator because the investigator specifically
asked how I took off her underwear.”

0 When asked by the Hearing Officer if she said to Henry, “Let's go to my place” at the
January 28 party, Allison stated, “I didn’t say that. | might have said, ‘you should
come over sometime’ or something like that. Again, I hadn’t really realized what had
happened between us, and | was trying to act normal.”
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2024 Title IX/'VAWA Hearing Panel Training
Handout 11

Excerpts from Adjudicator Outline

*Review Policy definitions in handout #6*

Allison’s Allegations Against Henry

Allison’s Allegation of Sexual Assault

e Allison alleged that Henry engaged in sexual assault in the form of non-consensual sexual
penetration.

e What sexual contact occurred:

= (While the parties agree that other sexual contact occurred, the vaginal
penetration is the only sexual contact that Allison alleged was non-
consensual.)

e For each sexual contact you found occurred, who initiated the contact:

o Did Henry initiate vaginal penetration of Allison?...........ccccccvevviiveieinns Yes No
e If Henry initiated the sexual contact, did Allison consent to the sexual contact:

o Did Allison consent to Henry vaginally penetrating her?............ccccoc.... Yes No

Do you find Henry responsible for Sexual Assault?...........cccooveveiiieiiccin i, Yes No

Rationale for finding:

Allison’s Allegation of Sexual Exploitation

e Allison alleged that Henry engaged in Sexual Exploitation in the form of removing
Allison’s underwear without her consent.

e What conduct occurred:

0 Did Henry remove AlliSON’s UNDErWear?..........ccoceevereereeeeseenieniens Yes No
e Did Henry take non-consensual or abusive sexual advantage of Allison for anyone’s
advantage or benefit other than AHISON’S?.........ccocveiviii i Yes No
1
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o For reference, examples of Sexual Exploitation may include, but are not limited
to:

= Intentional removal or attempted removal of clothing covering an
individual’s intimate parts without consent.

Do you find Henry responsible for Sexual Exploitation?.............ccccccoevviiiicvnenne. Yes No

Rationale for finding:

Sanctions for Henry (if applicable):

Rationale for sanctions:

Henry’s Allegations Against Allison

Henry’s Allegation of Non-Title 1X Sexual Harassment

e Henry alleged that Allison engaged in unwelcome conduct on the basis of sex including
unwelcome Kissing, unwelcome touching of a sexual nature, and unwelcome sexual
comments toward him.

e What conduct occurred:

o Did Allison touch Henry’s waist and lower back?.............ccccceeeee. Yes No
o Did Allison put her hand on Henry’s chest?.........c.cccceevvvieiieveceenen. Yes No
o Did Allison kiss Henry on the cheek multiple times?.................. Yes No
o Did Allison try to kiss Henry on the lips and Kiss his jaw
area when he turned his head?...........ccooovviiiiiieie e Yes No
o Did Allison say to Henry, “Let’s go to my place”?........c.cccccevevuvennene. Yes No
e Was the conduct you found to have occurred on the basis of sex?................. Yes No

e For conduct that was on the basis of sex, was the conduct unwelcome?........ Yes No

e For conduct that was on the basis of sex and unwelcome, would a reasonable person
determine the conduct to be so severe or pervasive that it substantially and unreasonably
interfered with Henry’s employment or education, or created an intimidating, hostile, or
offensive employment or educational environment?...........c.ccoovevveieiiieieenens Yes No
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o In making this determination, consider the collective impact of the conduct that
you found to be on the basis of sex and unwelcome.

Do you find Allison responsible for Non-Title IX Sexual Harassment?................ Yes No

Rationale for finding:

Sanctions for Allison (if applicable):

Rationale for sanctions:
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2024 Title IX/'VAWA Hearing Panel Training

Handout 12

Notice of Determination Excerpt:

Based on the evidence in the adjudication file, the evidence presented at the live hearing, and the
Policy regarding Sexual Assault and Sexual Exploitation, the Panel finds insufficient evidence to
determine that it is more likely than not that Henry engaged in Sexual Assault or Sexual
Exploitation, as discussed below. Based on the evidence in the adjudication file, the evidence
presented at the live hearing, and the Policy regarding Non-Title X Sexual Harassment, the
Panel further finds insufficient evidence to determine it is more likely than not that Allison
engaged in Non-Title IX Sexual Harassment, as discussed below.

Analysis of Allison’s Sexual Assault Allegation

Allison alleged that Henry engaged in sexual assault by engaging in sexual intercourse with her
without her consent. The Panel must determine what sexual contact occurred, whether Henry
initiated the sexual contact found to have occurred, and, if so, whether Allison consented to the
sexual contact.

The parties agree that they engaged in sexual intercourse on the night of January 20. The Panel
accordingly finds sufficient evidence to determine it is more likely than not that this conduct
occurred and that such conduct constitutes sexual contact under the Policy. As to initiation, the
parties agree that Henry moved on top of Allison and that they then began having sex.
Accordingly, based on the parties’ description of the sexual intercourse, the Panel finds sufficient
evidence to determine it is more likely than not that Henry initiated the sexual intercourse.

The Panel will next consider whether Henry obtained Allison’s consent to the sexual intercourse.
Under the Policy, “Consent” means words or overt actions by a person in advance that clearly
and affirmatively communicate a freely given present agreement to participate in a particular
sexual contact or activity. Words or overt actions clearly communicate consent when a
reasonable person in the circumstances would believe those words or actions indicate a
willingness to participate in a mutually agreed-upon sexual contact or activity.

The parties have set forth conflicting accounts as to whether Allison consented to Henry
engaging in sexual intercourse with her. The Panel first considers Allison’s account of the
sexual intercourse and whether her account indicates that she consented to the intercourse.
Allison stated that on the night of January 20, when Henry was on his way to her room, she sent
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him a selfie and a message that said something like, “Just so you know, | missed a few [birth
control] pills this week so | can’t have sex.”'® When asked if Henry responded to the message,
Allison stated, “No.” Allison stated that once they were in her room, she and Henry made out
for a while and that she was okay with that. Allison stated that things then started to move “so
fast” and that Henry removed her dress and his shirt. When asked if anything was said by her or
Henry before he took off her dress, Allison stated, “No, he just started to pull it up while we were
kissing.” Allison stated that they continued to make out and that Henry touched her breasts over
her bra before removing her bra. Allison stated that she was okay with that contact and clothing
removal as well. Allison stated that she and Henry eventually moved so that they were lying
down on the bed. Allison stated that Henry then started to take off his pants. When asked how
she responded, Allison stated, “I didn’t do anything. We just kept kissing.” Allison stated that
she started giving Henry a hand job hoping that that would end it. Allison stated, “All of a
sudden he turns me onto my back and takes off my underwear.” When asked if anything was
said by her or Henry before he turned her on her back and removed her underwear, Allison
stated, “No, he just did it.” When asked if she consented to Henry turning her on her back and
removing her underwear, Allison stated, “No. I mean | was fine with the making out and
touching and even giving him a hand job. But | didn’t want him to take my underwear off—that
was too far and | just kind of froze like | knew what was coming next.” Allison stated that
Henry then moved on top of her and started having sex with her. Allison stated, “I just froze and
thought, ‘How did this happen? I didn’t want this.”” When asked how she responded when
Henry started having sex with her, Allison stated that “I just went through the motions.” When
asked what she meant by “went through the motions,” Allison stated, “I just laid there. I didn’t
say anything but I also wasn’t like actively participating or anything. | just wanted it to be over.”
When asked if she consented to Henry having sex with her, Allison stated, “No. He didn’t ask or
say anything before he just did it. And I already had told him that we couldn’t have sex because |
had missed some birth control pills. But he didn’t care.” Accordingly, Allison’s account, if true,
indicates that she did not engage in words or overt actions indicating her consent to the sexual
intercourse. Allison stated that she communicated ahead of the encounter that she did not want
to have sex and there is nothing in her account indicating that she engaged in any words or
actions that would alter that prior to the time that Henry initiated the sexual intercourse.

As to Henry’s account, Henry stated that on the night of January 20, he sent Allison a text
message about hanging out. Henry stated they had hooked up a few times and it was “pretty
obvious” that they were going to hook up again. When asked about Allison’s account that she
sent him a message saying she missed a few birth control pills and could not have sex, Henry
stated, “She never said that. | Snapped her a few times when | was walking to her place, but the

19 Allison stated that this message was on Snapchat so it disappeared and she does not
have it anymore.
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only thing she sent me on Snapchat was a selfie.”?® Henry further stated, “We didn’t use a
condom and I definitely would have if she had told me she wasn’t on birth control.” Henry
stated that when he arrived, Allison invited him to her bedroom. Henry stated that they
eventually started “fooling around” meaning kissing, touching, and removing each other’s
clothing. Henry stated that he pulled up her dress and she raised her arms so that he could take it
off. Henry also stated that he thought she was the one who took his shirt off. Henry stated that
they continued making out, they had their hands on each other’s backs, and he touched her
breasts. Henry stated that he did not remember if Allison was wearing a bra. When told of
Allison’s account that he removed her bra, Henry stated, “I don’t remember. | suppose that’s
possible.” Henry stated that Allison started touching the waistband of his pants and put her
fingers under the waistband.?! Henry stated that he removed his pants and underwear after
Allison “started tugging on the waistband.” Henry stated that Allison then gave him a hand job
while she was lying on top of him. Henry stated that after a minute or two, he “nudged” Allison
to lie on her back. Henry stated that in response, “[Allison] laid down next to me and just looked
at me, like she wanted me to do something.” Henry stated that he started pulling Allison’s
underwear down, the only clothing she was wearing at the time, and she “kinda helped” him by
“lift[ing] her hips and mov[ing] her legs so [he] could take them off.”??> When told of Allison’s
account that he turned her on her back and took off her underwear, Henry stated, “I took off her
underwear but she helped me. And she laid on her back on her own, I didn’t move her or
anything other than just like nudging her to see if she wanted to. She did that by herself.” Henry
stated that he moved on top of Allison and they started having sex. Henry stated that Allison
“was into it” because “she was like moaning. And she ran her hands up and down my back.”
Henry stated, “I finished and then went to the bathroom to clean up.” When asked what words or
actions indicated that Allison consented to having sex, Henry stated, “Like | said, she had turned
on her back and waited for me. She helped me take off her underwear. And then when we were
having sex, she was stroking my back with her hands and moaning. And that’s how it went, this
wasn’t our first time. We’d never have like a conversation about it, we just went with it and the
times that somebody wasn’t into it, we’d say something.” When told of Allison’s account that
during sex, she just laid there and did not actively participate, Henry stated, “No, she was
stroking my back and making noises like she was enjoying it.”

20 Henry stated that because this was over Snapchat, he does not have a copy of the
message.

21 \When told of Henry’s account that she put her fingers under the waistband of Henry’s
pants, Allison stated, “No, 1'was trying to avoid contact below the waist at that point.”

2 \When told of Henry’s account that she laid on her back, waited for him, and then
helped him take off her undérwear, Allison stated, “That is 100% not true. He turned me on my
back and then took off my underwear. | was shocked so I didn’t do anything. I definitely didn’t
help him take off my underwear.”
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Accordingly, Henry’s account, if true, indicates that Allison consented to sexual intercourse
through overt actions. Henry stated that Allison did not indicate ahead of the encounter that she
did not want to have sex and that during the encounter, she put her fingers in the waistband of his
pants, gave him a hand job, helped him remove her underwear, laid on her back, and “waited”
for him. Henry’s account also indicates that Allison actively participated in the sexual
intercourse by moaning and running her hands up and down Henry’s back.

In coming to this conclusion, the Panel considered the context of the parties’ prior interactions.
Although, under the Policy, previous consent does not imply consent to future sexual acts, the
Panel finds that the pattern of the parties’ prior interactions provides context for whether a
reasonable person in Henry’s circumstances would believe Allison’s words or actions indicated a
willingness to participate in the sexual intercourse. With respect to his and Allison’s general
means of giving consent, Henry stated, “And that’s how it went, this wasn’t our first time. We’d
never have like a conversation about it, we just went with it and the times that somebody wasn’t
into it, we’d say something.”2 In light of the parties’ past practice, which did not involve words
indicating consent, the Panel finds that a reasonable person in Henry’s circumstances would
believe that Allison’s actions as reported by Henry, including assisting in removing her
underwear and subsequently lying on her back and waiting for Henry, indicated a willingness to
participate in sexual intercourse.

Because the parties both have set forth generally plausible but conflicting accounts as to whether
Allison consented to the sexual intercourse, the Panel considered the evidence outside of the
parties’ accounts. The Panel did not find evidence to tip the balance of evidence between the
parties’ conflicting accounts sufficient to overcome the presumption that Henry is not
responsible. Consequently, the Panel finds that there is insufficient evidence to determine that it
is more likely than not that Henry engaged in Sexual Assault of Allison.

2 Allison’s account aligns with Henry’s account regarding their past practices of
communicating consent. Allison stated that in mid-November, she and Henry went back to her
room after a post-game party and had sex. When asked if there was any conversation before she
and Henry had sex the first fime, Allison stated, “No, not really, except that he asked about usin
a condom. | told him that | was on birth control, so we didn’t use one.” Allison also stated,
wasn’t really expecting to have sex when we left the party, but we had been talking, so it just kind
of happened.” When asked to further clarify what she meant by “talking,” Allison stated, “That’s
like not dating yet, but on the way to dating.” Additionally, Allison stated that on another occasion
when they were together and she wanted to “slow thingS down,” she told Henry she was on her
period and that she'was tired and maybe they should stop. She stated that after that they Aust_ lied
In bed and cuddled. This portion of Allison’s account aligns with Henry’s account that “the times
that somebody wasn’t into it, we’d say something.”
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In coming to this conclusion, the Panel considered Allison’s account that she went to the pharmacy
the next morning to get a Plan B pill with Callie. Callie agreed that she went with Allison to get
Plan B. Although Allison seeking Plan B is consistent with her account that she had missed birth
control pills, it does not necessarily mean that she communicated that to Henry. Further, Henry’s
account indicates that they had sex without a condom and that if he had known she had missed
birth control pills, he would have used a condom. Accordingly, this portion of Allison’s account
is insufficient to alter the Panel’s conclusion that there is insufficient evidence to determine it is
more likely than not that Henry engaged in Sexual Assault of Allison.

The Panel also considered Callie’s account that the following morning, Allison told her that she
and Henry had “hooked up” and that Allison “wasn’t sure” about where things stood for Henry.
Callie stated that Allison told her that Henry left the apartment right away after they had sex. Callie
also stated that Allison was worried because she did not take a few of her birth control pills that
week and that she and Henry did not use a condom when they had sex. Callie stated that she
accompanied Allison to get Plan B and that Allison might have told her that she was questioning
whether Henry liked her or “was just using her.” The Panel finds that Callie’s account in some
ways supports Allison’s account in that Callie stated that Allison missed a few of her birth control
pills that week and that Allison and Henry had sex. But the Panel finds that Callie’s account is not
sufficient to tip the scale to meet the preponderance of the evidence standard as to whether Allison
consented to the sexual intercourse. Although Callie stated that Allison “might have said that she
was questioning if Henry was using her or if he really liked her,” the Panel finds that this statement
is too vague to indicate that Allison was referring to whether she consented to sexual intercourse.
Allison’s statement simply could indicate that she was unsure whether Henry wanted to engage in
a more serious relationship with her. Accordingly, the Panel finds that Callie’s account is
insufficient evidence to overcome the presumption that Henry is not responsible.

Similarly, the Panel considered Dr. Smith’s account that Allison told her she had been sexually
assaulted and that she expressed that she did not want to engage in sexual activity on the night at
issue. Although Dr. Smith’s account is generally consistent with Allison’s account, it is not
detailed. Further, Dr. Smith stated that she met with Allison in April 2023 — more than two months
after the alleged incident between Allison and Henry. In light of the vague nature of Dr. Smith’s
account and the passage of time between the alleged incident and Allison’s meeting with Dr.
Smith, the Panel finds Dr. Smith’s account to be insufficient to overcome the presumption that
Henry is not responsible for a Policy violation.

Analysis of Allison’s Allegation of Sexual Exploitation

The Panel next must determine whether Henry engaged in Sexual Exploitation in violation of the
Policy. Allison alleged that Henry engaged in Sexual Exploitation in the form of removing
Allison’s underwear without her consent. The Policy states that Sexual Exploitation occurs when
a person takes non-consensual or abusive sexual advantage of another person for anyone’s
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advantage or benefit other than the person being exploited. Under the Policy, examples of Sexual
Exploitation include, but are not limited to, “Intentional removal or attempted removal of
clothing covering an individual’s intimate parts without consent.” Accordingly, the Panel first
must determine what conduct occurred before determining whether any of the conduct found to
have occurred constituted Henry taking non-consensual sexual advantage of Allison for his own
benefit.

The Panel first determines what conduct occurred. The parties agree that Henry removed
Allison’s underwear. Accordingly, the Panel finds sufficient evidence to determine that it is more
likely than not that Henry removed Allison’s underwear.

The Panel next considers whether Allison consented to Henry’s removal of her underwear. The
parties have set forth conflicting accounts as to whether Allison consented to Henry removing
her underwear. The Panel first considers Allison’s account of the removal of her underwear and
whether her account indicates that she consented to Henry removing her underwear.

Allison stated that Henry was lying on his back on the bed and she was “sort of on top of him.”
Allison stated, “The like top half of my body was on his chest but my legs were to the side of
him on the bed, if that makes sense.” Allison stated that Henry started to remove his pants and
she started giving him a hand job. Allison stated, “All of a sudden he turns me onto my back and
takes off my underwear.” When asked if anything was said by her or Henry before he turned her
on her back and removed her underwear, Allison stated, “No, he just did it.” When asked how
he turned her on her back, Allison stated, “He just kind of sat up and pushed my hips over so that
I was lying on my back. And then he just reached down and pulled off my underwear.” When
asked if she consented to Henry turning her on her back and removing her underwear, Allison
stated, “No. I mean | was fine with the making out and touching and even giving him a hand job.
But I didn’t want him to take my underwear off—that was too far and I just kind of froze like 1
knew what was coming next.” When told of Henry’s account that she laid on her back, waited
for him, and then helped him take off her underwear, Allison stated, “That is 100% not true. He
turned me on my back and then took off my underwear. | was shocked so | didn’t do anything. |
definitely didn’t help him take off my underwear.”

Accordingly, Allison’s account, if true, indicates that she did not engage in words or overt
actions communicating her consent to Henry removing her underwear. Allison stated that there
was nothing said by her or Henry before he turned her on her back and removed her underwear
and that she “froze” when he removed her underwear. Allison denied helping Henry remove her
underwear.

The Panel next considers Henry’s account and whether his account indicates that Allison

consented to him removing her underwear. Henry stated that Allison began giving him a hand

job while he was lying on his back on the bed and she was on top of him. Henry stated that after
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a minute or two, he “sort of nudged” Allison to lie on her back. When asked what he meant by
“nudged,” Henry stated, “I sat up a little bit and kind of moved my legs under her to suggest that
she move so that she was on the bed next to me.” When asked how Allison responded, Henry
stated, “She laid down next to me and just looked at me, like she wanted me to do something.”
Henry stated that at that point, Allison only had her underwear on. Henry stated that he started
pulling Allison’s underwear down and that she “kinda helped” him. When asked how she helped
him, Henry stated, “Like, she lifted her hips and moved her legs so | could take them off.” When
told of Allison’s account that he turned her on her back and took off her underwear, Henry
stated, “I mean, I took off her underwear but she helped me. And she laid on her back on her
own, I didn’t move her or anything other than just like nudging her to see if she wanted to. She
did that by herself.”

Accordingly, Henry’s account, if true, indicates that Allison consented to his removal of her
underwear with overt actions. Henry stated that after he nudged Allison to lie on her back, she
laid down next to him “on her own” and looked at him, “like she wanted [him] to do something.”
Henry also stated that when he started to pull Allison’s underwear down, she “kinda helped” him
by “lift[ing] her hips and mov[ing] her legs” so he could remove her underwear.

Because both parties have set forth generally plausible but conflicting accounts about whether
Allison consented to Henry’s removal of her underwear, the Panel considers the evidence outside
of the parties’ accounts. The Panel does not find evidence to tip the balance of evidence between
the parties’ conflicting accounts sufficient to meet the preponderance of evidence standard.
Accordingly, the Panel finds there is insufficient evidence to tip the scales to overcome the
presumption that Henry is not responsible. The Panel therefore determines that there is
insufficient evidence to determine that it is more likely than not that Henry took non-consensual
or abusive sexual advantage of Allison for anyone’s advantage or benefit other than Allison’s.
The Panel concludes that there is insufficient evidence to determine that it is more likely than not
that Henry engaged in Sexual Exploitation of Allison.

In coming to this conclusion, the Panel considered Allison’s response to the investigation report
in which she stated that Henry did not tell the police that Allison “helped” him take off her
underwear and therefore he was lying when he told the investigator that Allison helped him
remove her underwear. The Panel also considered that at the hearing, when Allison’s advisor
asked Henry why he did not tell the police about Allison helping him with her underwear, Henry
stated, “The officer didn’t ask me for those details. | told those things to the investigator because
the investigator specifically asked how | took off her underwear.” Although a party providing
different details to the police and the investigator may give reason for the Panel to question the
reliability of the party’s account, the Panel notes that Henry’s account to police was not
inconsistent with his account to the investigator and Henry provided a plausible explanation for
the differing levels of detail. Accordingly, given Henry’s plausible explanation and considering
the presumption of non-responsibility that applies to Henry, the Panel finds that the fact that
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Henry did not tell the police is insufficient evidence to tip the scale between the parties’
conflicting accounts as to whether Allison consented to the removal of her underwear.

Analysis of Henry’s Allegation of Non-Title IX Sexual Harassment

The Panel next must determine whether Allison engaged in Non-Title IX Sexual Harassment of
Henry in the form of unwelcome kissing, unwelcome touching of a sexual nature, and
unwelcome sexual comments toward Henry. Under the Policy, Non-Title IX Sexual Harassment
is unwelcome conduct on the basis of sex determined by a reasonable person to be so severe or
pervasive that it substantially and unreasonably interferes with an individual’s employment or
education, or creates an intimidating, hostile, or offensive employment or educational
environment.

The Panel first must determine what conduct occurred before determining whether that conduct
constitutes Non-Title IX Sexual Harassment under the Policy. The presumption of non-
responsibility applies to Allison; Allison will be found responsible only if there is sufficient
evidence to determine it is more likely than not that her conduct constituted Non-Title IX Sexual
Harassment as defined by the Policy.

Henry alleged that on January 28, 2023, Allison started touching him and kissing him. Henry
stated that Allison “had her hands on [his] waist and lower back.” Henry stated that at one point,
Allison put her hand on his chest. Henry also stated, “She hugged me but she kept her hands on
my waist and back after the hug was over. And she touched my chest.” Henry further stated,
“She kissed me on my cheek a few times. She tried to kiss me on my lips but I turned my head so
she kissed my like jaw area instead.” Henry stated that he asked Allison, “Hey, whoa, what are
you doing?” Henry stated that Allison continued putting her hands “around [his] waist and on
[his] back.” Henry stated that Allison also said loudly, “Let’s go to my place.” Henry stated that
he took Allison’s hands from around his waist and said something like, “Seems like somebody’s
had too much to drink.”

Allison stated that on January 28, 2023, she gave Henry a hug. When asked where her hands
were when she hugged Henry, Allison stated, “Like on his back, maybe around his waist.” When
told of Henry’s account that she put her hands on his waist, lower back, and chest, Allison stated,
“I just hugged him around his waist. | don’t remember touching his chest.” Allison further stated,
“I might have like pecked him on the cheek as | was hugging him.” When told of Henry’s
account that she kissed him on the cheek a couple of times and tried to kiss him on his lips but he
turned his head away, Allison stated, “That is an exaggeration. I kissed him once on his cheek
when | hugged him and that was it.” Allison stated that Henry “blew [her] off” by making a
comment that “[she] must be drunk.” When told of Henry’s account that he took her hands off
his waist, Allison stated, “Yeah, that’s true.” When asked by the Hearing Officer at the live
hearing if she said to Henry, “Let’s go to my place” at the January 28 party, Allison stated, “I
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didn’t say that. I might have said, “you should come over sometime’ or something like that.
Again, | hadn’t really realized what had happened between us, and | was trying to act normal.”

The Panel first considers whether Allison touched Henry’s waist and lower back. For the
following reasons, the Panel finds sufficient evidence to determine it is more likely than not that
Allison did so. The parties agree that Allison hugged Henry. Henry stated that Allison hugged
him and that she had her hands on his waist and lower back. Henry also stated that he took
Allison’s hands from around his waist. Allison stated that she hugged Henry and agreed that
Henry removed her hands from his waist. Furthermore, witness accounts indicate that Allison
touched Henry’s waist and lower back. Luke stated that Allison “got all handsy” with Henry.
When asked what he meant by “handsy,” Luke stated, “She hugged him, and I think she kissed
him on the cheek and then put her hand around his waist.” Lizzy stated that she saw Allison with
her hand around Henry’s waist. Lizzy stated that she also saw Henry take Allison’s hand away
and say something. And at the hearing, Rory stated that Allison came up to Henry at the party,
gave him a hug, and “kinda let her hands linger on him.” Considering Henry’s account of this
conduct, Allison’s agreement that she hugged Henry and that he removed her hands from his
waist, and the witness accounts corroborating that Allison touched Henry’s waist and lower
back, the Panel finds sufficient evidence to determine it is more likely than not that Allison
touched Henry’s waist and lower back.

The Panel next considers whether Allison put her hand on Henry’s chest. The parties set forth
conflicting accounts about whether Allison touched Henry’s chest. Henry stated that Allison put
her hand on his chest. When told of Henry’s account that she put her hands on his waist, lower
back, and chest, Allison stated, “I just hugged him around his waist. I don’t remember touching
his chest.” Because the parties have both set forth generally plausible but conflicting accounts as
to whether Allison touched Henry’s chest, the Panel considers the evidence outside of the
parties” accounts. None of the witnesses reported seeing Allison put her hand on Henry’s chest
and therefore the Panel does not find evidence to tip the balance of evidence between the parties’
conflicting accounts sufficient to meet the preponderance evidence standard as to whether
Allison put her hand on Henry’s chest. Consequently, the Panel finds insufficient evidence to
determine that it is more likely than not that Allison touched Henry’s chest.

The Panel next considers whether Allison kissed Henry on the cheek multiple times. The parties
agree that Allison kissed Allison on the cheek one time but disagree that she kissed him on the
cheek multiple times. Henry stated that Allison kissed him on the cheek multiple times. Allison
stated, “I kissed him once on his cheek when | hugged him and that was it.” Because the parties
have both set forth generally plausible but conflicting accounts as to whether Allison kissed
Henry on the cheek multiple times, the Panel considers the evidence outside of the parties’
accounts. Luke stated, “I think she kissed him on the cheek.” Neither Lizzy nor Rory reported
seeing Allison kissing Henry on the cheek. Based on the witnesses’ accounts, the Panel does not
find evidence to tip the balance of evidence between the parties’ conflicting accounts to meet the
9

2024 CONFIDENTIAL Lathrop GPM. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and Lathrop
GPM. Allinformation included may not be reproduced, in any form, by anyone without the expressed written consent of the author or
presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are
intended for general information purposes only, and readers are urged to consult with an attorney concerning their own situations and any
specific legal questions they may have.



preponderance evidence standard as to whether Allison kissed Henry’s cheek multiple times.
Accordingly, the Panel finds that there is sufficient evidence to determine that it is more likely
than not that Allison kissed Henry on the cheek one time, but insufficient evidence to determine
that it is more likely than not that Allison kissed Henry on the cheek multiple times.

The Panel next considers whether Allison tried to kiss Henry on the lips and kissed his jaw area
when he turned his head. Again, the parties set forth conflicting accounts about whether Allison
tried to kiss Henry on the lips and kissed his jaw area when he turned his head. Henry stated,
“[Allison] tried to kiss me on my lips but I turned my head so she kissed my like jaw area
instead.” When told of Henry’s account that she kissed him on the cheek a couple of times and
tried to kiss him on his lips but he turned his head away, Allison stated, “That is an exaggeration.
I kissed him once on his cheek when I hugged him and that was it.” Because the parties have
both set forth generally plausible but conflicting accounts as to whether Allison tried to Kkiss
Henry on the lips and kissed his jaw area when he turned his head, the Panel considers the
evidence outside of the parties’ accounts. None of the witnesses reported seeing Allison try to
kiss Henry on the lips or Allison kissing Henry’s jaw area when he turned his head. Accordingly,
the Panel did not find evidence to tip the balance of evidence between the parties’ conflicting
accounts sufficient to meet the preponderance of the evidence standard as to whether Allison
tried to kiss Henry on the lips and kissed his jaw area when he turned his head. The Panel
therefore determines that there is insufficient evidence to determine that it is more likely than not
that Allison tried to kiss Henry on the lips and kissed his jaw area when he turned his head.

The Panel further considers whether Allison told Henry, “Let’s go to my place.” Again, the
parties set forth conflicting accounts about whether Allison made this statement. Henry stated
that Allison also said loudly, “Let’s go to my place.” Allison denied that she made that
statement and stated that she might have said, “you should come over sometime” or something
similar. Because the parties have both set forth generally plausible but somewhat conflicting
accounts as to what Allison said, the Panel considers the evidence outside of the parties’
accounts. None of the witnesses stated that they overheard a verbal comment from Allison
aligning with either party’s account. Accordingly, the Panel did not find evidence to tip the
balance of evidence between the parties’ conflicting accounts sufficient to meet the
preponderance of the evidence standard as to whether Allison said “Let’s go to my place.” The
Panel therefore determines that there is sufficient evidence that Allison made some sort of
comment about Henry coming to her room, but insufficient evidence to determine what that
comment was.

Having found that Allison touched Henry’s waist and lower back, kissed Henry on the cheek

once, and made a comment about him coming to her room, the Panel next considers whether this

conduct constitutes Non-Title IX Sexual Harassment under the Policy. Under the Policy, Non-

Title IX Sexual Harassment is unwelcome conduct on the basis of sex determined by a

reasonable person to be so severe or pervasive that it substantially and unreasonably interferes
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with an individual’s employment or education, or creates an intimidating, hostile, or offensive
employment or educational environment. Accordingly, the Panel must consider (1) whether the
conduct was on the basis of sex, (2) whether the conduct was unwelcome as to Henry, and (3) the
impact of the conduct on Henry.

The Panel first considers whether the conduct is on the basis of sex. The Policy states that
conduct is on the basis of sex when it is sexual in nature or is referencing or aimed at a particular
sex. In light of the nature of the conduct at issue (physical contact, a kiss, and a comment about
coming to her room) and considering the context of the parties’ relationship (which involved
previous sexual interactions), the Panel finds sufficient evidence to determine it is more likely
than not that Allison’s conduct was on the basis of sex.

The Panel next considers whether the conduct was unwelcome as to Henry. Under the Policy,
conduct is unwelcome when the individual did not request or invite and regarded it as
undesirable or offensive. For the following reasons, the Panel finds sufficient evidence to
determine it is more likely than not that Allison’s conduct in touching Henry’s waist and lower
back, kissing Henry on the cheek, and making a comment about him coming to her room was
unwelcome as to Henry. Henry stated that Allison’s conduct made him “really uncomfortable.”
Henry also stated that he asked Allison “what are you doing?”” and that he removed her hands
from around his waist. Henry’s account does not include any indication that he participated or
otherwise requested or invited Allison’s conduct. As to Allison’s account, Allison stated that
Henry “blew [her] off” and that she then left. Allison agreed that Henry made a comment about
her being drunk and that he took her hands off of his waist. Accordingly, Allison’s account also
does not include any indication that Henry participated or otherwise requested or invited
Allison’s conduct and indicates that he tried to end the encounter quickly. Likewise, witness
accounts also indicate that Allison’s conduct was unwelcome as to Henry. Luke stated that
Henry tried to distance himself from Allison and Rory stated that Henry seemed “annoyed” by
Allison giving him a hug and letting her hands linger on him. Accordingly, the Panel finds
sufficient evidence to determine it is more likely than not that Allison’s conduct on the basis of
sex was unwelcome as to Henry.

Finally, the Panel must consider the impact of Allison’s conduct on Henry. To constitute Non-
Title IX Sexual Harassment under the Policy, the unwelcome conduct on the basis of sex must be
determined by a reasonable person to be so severe or pervasive that it substantially and
unreasonably interfered with Henry’s education or created an intimidating, hostile, or offensive
education environment for Henry. The Panel finds that Allison’s conduct was neither severe nor
pervasive. Allison’s conduct took place during a single, brief interaction between the parties
during which Allison put her hands on his waist and lower back, kissed his cheek one time, and
made a single comment about him coming to her room. While the Panel does not question
Henry’s account that Allison’s conduct made him uncomfortable, the Panel does not find
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evidence that Allison’s conduct would substantially and unreasonably interfere with Henry’s
education or create an intimidating, hostile, or offensive educational environment for Henry.

In sum, the Panel finds insufficient evidence to determine it is more likely than not that Allison
engaged in conduct constituting Non-Title IX Sexual Harassment as defined by the Policy.

Conclusion

Based on the Panel’s consideration of the adjudication file, the evidence presented at the live
hearing, the relevant Policy provisions, and for the reasons discussed above, the Panel
concludes that there is insufficient evidence to determine that it is more likely than not that
Henry engaged in Sexual Assault or Sexual Exploitation of Allison. The Panel further finds
insufficient evidence to determine that it is more likely than not that Allison engaged in Non-
Title IX Sexual Harassment of Henry in violation of the Policy.
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