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ANNUAL TRAINING FOR NEW TITLE IX
COORDINATORS AND DEPUTY COORDINATORS

AGENDA
Morning Session

Providing Services to Victims

Responding to a Report

The Legal Landscape -
Afternoon Session -
Title IX Coordinator & Team -
Drafting a Sexual Misconduct Policy -

Complaint Process: Investigations & Adjudications
Creating a Culture of Understanding & Prevention

roinkl)

TERMINOLOGY

DOE = Department of Education
DCL = Dear Colleague Letter

8
8
8
§ VAWA = Violence Against Women Act
8
§ CSA = Campus Security Authority

8

process
§ Complainant/accuser/victim/survivor
§ Respondent/accused/alleged perpetrator

OCR = Department of Education’s Office for Civil Rights
FERPA = Family Educational Rights and Privacy Act

Investigation vs. grievance procedures vs. complaint

raink D)

August 7, 2017

2017 CONFIDENTIAL Gray Plant Mooty. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and Gray
Plant Mooty. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the author
or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are
intended for general information purposes only, and readers are urged to consult with an attorney concerning their own situations and any

specific legal questions they may have.



August 7, 2017

roink )

SEXUAL VIOLENCE STATISTICS

SEXUAL VIOLENCE STATISTICS Im 1 1 ‘:

§ United Educators’ Study At
« 28% of reports resulted in lawsuits, /% | £}

demand letters, or federal Title IX
complaints

« United Educators and 104 of its member
institutions spent more than $17 million from
2011 to 2013 defending against and resolving
students’ claims, including lawsuits and federal
complaints

SEXUAL VIOLENCE STATISTICS m. 1 1‘

« Types of sexual assault:

§ Incapacitation: 33%

§ Physical force: 29%

§ Failed consent: 16%

§ Sexual coercion: 13%

§ Drug-facilitated: 7%
 78% involved one or both parties consuming alcohol
« 45% of respondents found responsible

§ In 80% of those cases, respondent expelled or suspended
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SEXUAL VIOLENCE STATISTICS Im. 1 i‘

* 40% of complainants delayed reporting, waiting,
on average, nearly a year after the incident

+ 80% of complainants were freshmen or
sophomores

+ 90% of complainants knew the respondent
 About 50% of incidents occurred in residence halls

« In about 40% of cases, the parties attended an off-
campus party before going back to campus where
the alleged assault occurred

SEXUAL VIOLENCE STATISTICS Iml 1 i ‘:

§ Cases of sex offenses reported to DOE in
annual crime statistics rose from 3,357 in
200910 6,073in 2013

§ Sexual violence complaints involving

colleges and universities rose from 9 in
2009 to 102 in 2014 .

§ In 2014, cases that resulted in “substantive
closures” took, on average, 1,469 days
(about 4 years) for the department to resolve

SEXUAL VIOLENCE STATISTICS I 2|

§ Since April 2011, the government has
conducted 410 investigations of colleges
for possibly mishandling reports of sexual
violence.

§ Currently, 65 cases have been
resolved and 345 remain open.

§ Average case duration is 1.7 years.

*Statistics obtained from The Chronicle of Higher Education
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SESSION 1: THE LEGAL LANDSCAPE

August 7, 2017

§ Title IX & OCR’s enforcement
§ Clery Act

§ Violence Against Women Reauthorization
Act/Campus SaVE Act

§ Interaction with other laws

§ Case studies l’i

SESSION OVERVIEW 1ain i ‘;

§ “No person in the United States
shall, on the basis of sex, be
excluded from participation in, be
denied the benefits of, or be
subjected to discrimination under
any educational program or activity
receiving Federal financial
assistance”

20U.5.C. §1681

TITLE IX m i |
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DISCRIMINATION D
“ON THE BASIS OF SEX” Teefinl =

§ Includes:
« Sexual harassment
« Sexual violence
- Differential treatment
« Gender-based harassment

WHO MusT ComPLY WITH TITLE IX? I.ﬂ. i 1 ‘:

§ Institutions that receive federal funds
« Students
» Employees
* Third Parties

§ Visitors
§ Vendors

|

TITLE IX RESPONSIBILITIES raink D

§ If a school knows or reasonably should know
about sexual harassment that creates a hostile
environment, it must take immediate action
to:

« Eliminate it,
 Preventits recurrence, and
» Address its effects
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THE LAW: i
WHAT IS SEXUAL HARASSMENT? Teefinl =

§ Unwelcome conduct of a sexual nature or
based on sex

hostile
environment

quid pro quo

rainkD

quid pro quo

§ Educational or workplace benefits conditioned
on submission to unwanted sexual advances

MARCUS’S STORY rain 1'

Sexual Harassment

Sexual Harassment 5§
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quid pro quo

§ Individual in position of authority

§ Conditions a benefit

§ Sexual advance, sexual favors, other conduct of a sexual
nature

GRAY

PLANT
ooy

rainkD

hostile
environment

§ (Student) Sufficiently serious that it denies or limits a
student’s ability to participate in or benefit from an
education program or activity

8 (EmLJloyee) Severe or pervasive enough to create a
work environment that a reasonable person would

August 7, 2017

consider intimidating, hostile or abusive

REAGAN’S STORY

Hastile Environment

Sexual Harassment  [5Y

GRAY

LANT
ooy
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hostile

environment

In workplace or education environment

Unwelcome

Sexual nature

Severe or pervasive (institution policy v. legal standard)

If institution knows, or should know, must take prompt and appropriate action to:
+ End the harassment
« Prevent its recurrence
+ Address its effects

@ W W W W

THE LAW: i
WHAT IS SEXUAL HARASSMENT? tefiy

§ Examples:
+ Unwelcome

EXAMPLES rainkD

§ Unwelcome sexual flirtations, advances, or
propositions

§ Requests for sexual favors

§ Verbal abuse of a sexual nature, obscene

language, off-color jokes, verbal commentary

about an individual’s body, sexual innuendo, and

gossip about sexual relations

The display of derogatory or sexually suggestive

posters, cartoons, drawings, objects, notes,

letters, emails, or text messages '

Visual conduct such as leering or making

gestures

Sexually suggestive comments about an

individual’s body or body parts, or sexually
degrading words to describe an individual

w

w

w

ooy
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EXAMPLES rain 1 l,

§ Unwelcome touching of a sexual nature such
as patting, pinching or brushing against
another’s body

§ Unwelcome verbal or physical conduct against

an individual related to the individual’s gender

|dent|tty or the individual’s conformity or failure
to conform to gender stereotypes

Stalking

Cyber harassment, including but not limited to

disseminating information, photos, or video of

a sexual nature without consent

Videotaping or taking photographs of a sexual

nature without consent

Sexual assault

w W

w W
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HARASSMENT rainkD)

§ Male/Female
§ Female/Male

§ Female/Female (—%‘
§ Male/Male

§ Gender Identity

THE LEGAL LANDSCAPE Hol [ 1 ‘:

§ All schools receiving federal funds must:
Publish Notice of Nondiscrimination
Designate a Title IX Coordinator
Disseminate policy prohibiting sex
discrimination

Investigate complaints

Adopt and publish fair and equitable
grievance procedures

End the harassment, prevent recurrence,
and remedy its effects

Train individuals with heightened
responsibilities

Train students and employees

GRAY

ooy

2017 CONFIDENTIAL Gray Plant Mooty. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and Gray
Plant Mooty. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the author
or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are
intended for general information purposes only, and readers are urged to consult with an attorney concerning their own situations and any

specific legal questions they may have.



OCR’S ENFORCEMENT AND GUIDANCE  [{{i][3 1 !
§ OCR’s Role:

* |Issue guidance

« Compliance reviews

« Resolution agreements

GRAY

ooy
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OCR’s ENFORCEMENT AND GUIDANCE |31y 1|

§ Title IX Guidance from OCR:
* Revised Sexual Harassment Guidance:
Harassment of Students by School Employees,
Other Students, or Third Parties (2008

- « Sexual Harassment: It’s Not Academic (2008)
» October 26, 2010 DCL on Harassment &

Bullying
* April 4,2011 DCL on Sexual Violence
« April 24, 2013 DCL on Retaliation
* Q& AonTitle IX & Sexual Violence (2014)
* April 24,2015 DCL on Title IX Coordinators

THE FUTURE OF TITLE IX IM 1 1 ‘:

§ OCR Actions:
« Internal instructions for OCR investigators re: scope of
complaints
* Public Statements:
§ Trust institutions
§ Guidance should not be used for enforcement
§ 2011 DCL and 2014 Q & A's are under review
§ Notice and comment period for regulations
§ Concerned about due process
« Listening sessions
§ Majority of re%uirements regardin? handling of
sexual misconduct matters comes from VAWA and
its regulations

GRAY

PLANT 30
WooTY
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§ Provide accurate, timely and
complete information

§ Regarding certain types of
crimes/incidents

§ Occurring on or adjacent to
campus

§ To promote campus safety and
consumer protection

GRAY

ooy

CLERY ACT Tdin 1‘

5

4

August 7, 2017

§ Collect, classify, and count crime reports
 Annual notification
« Current and prospective students/employees
§ Campus alerts
« Emergency notifications
§ Ongoing threat to health or safety
§ Sufficient information for informed decisions
« Timely notification of Clery crimes

§ Daily crime logs
+ Updated every 2 days
« Publicly available

§ Includes stalking, domestic violence, dating violerce, sexual assault
§ Cannot identify victim *

CRIME REPORTING UNDER CLERY Il!ll || 1 5

= noncriminal sexual
misconduct (sexual

« other Clery crimes
occurring on campus
and reported to CSAs

= reporting to ensure
timely action and
information shared
with current and

prospective students
and employees

« criminal sexual
misconduct
o sexual assault
o dating violence
o domestic
violence
o stalking

rise to level of sexual

domestic violence,
stalking)

= policies to end
harassment, prevent

effects

harassment that does not

assault, dating violence,

recurrence and address its

raink D)
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INTERACTION BETWEEN TITLE IX & CLERY [ 1 |,

§ Clery remains about the
reporting of crimes
(broader than sexual
misconduct), regardless of
investigation

§ Title IX remains about the
investigation of reports of
sexual harassment and
sexual violence

VAWA, CAMPUS SAVE, & CLERY M i ‘

Violence Against Clery Act

Women
Reauthorization

@ Campus SaVE Act

raink D)
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VIOLENCE AGAINST WOMEN ainED
REAUTHORIZATION AcT (VAWA) Tedinl =1

§ Extends Clery crimes to include VAWA
crimes: domestic violence, dating
violence, and stalking

§ Requires discipline procedures for
addressing sexual misconduct

§ Requires education programs to
promote awareness

§ Codifies parts of 2011 Dear Colleague
letter on Title IX

CRIMINAL SEXUAL MISCONDUCT Tain 1 ‘:

§ Sexual Assault
« Same definition as sex offense
¢ Includes: -
§ Rape -
§ Fondling
§ Incest
§ Statutory rape
§ VAWA Crimes
« Dating violence
» Domestic violence
- Stalking

CRIMINAL SEXUAL MISCONDUCT m. N 1‘

§ Rape: The penetration, no matter how slight, of
the vagina or anus with any body part or object
or oral penetration by a sex organ of another
person without the consent of the victim
Fondling: The touching of the private body parts
of another person for the purpose of sexual
gratification without the consent of the victim,
including instances where the victim is incapable
of giving consent because of his/her age or
because of his/her temporary or permanent
mental incapacity
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CRIMINAL SEXUAL MISCONDUCT IM N 1‘

§ Incest: Sexual intercourse between persons
who are related to each other within the
degrees wherein marriage is prohibited by law

§ Statutory Rape: Sexual intercourse
with a person who is under the
statutory age of consent

GRAY

ooy

CRIMINAL SEXUAL MISCONDUCT Il!ll |‘ i ‘:

& VAWA Crimes Definitions

« Domestic Violence:
§ Includes felony or misdemeanor crimes of violence
committed—
— By acurrent or former spouse or intimate partner of the victim
o g — By a person with whom the victim shares a child in common

— By a person who is cohabitating with or has cohabitated with the
victim as a spouse or intimate partner
— By aperson similarly situated to a spouse of the victim under the
domestic or family violence laws of the jurisdiction receiving
grant monies
— By any other person against an adult or youth victim who is
protected from that person’s acts under the domestic or family

violence laws of the jurisdiction in which the crime of violence
occurred

CRIMINAL SEXUAL MisconbucT [l 31

§ VAWA Crimes Definitions

« Dating Violence:

§ Violence committed by a person who is or has beenin a
social relationship of a romantic or intimate nature with
the victim

— Where the existence of such a relationship shall be
determined based on the reporting party’s statement and
. with consideration of—
» The length of the relationship

» The type of relationship

q ‘ » The frequency of interaction between the person
. involved in the relationship

GRAY
PLANT 2
WooTY
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CRIMINAL SEXUAL MISCONDUCT Im. N 1‘

§ Dating Violence: (cont.)

« Dating violence includes, but is not limited to,
sexual or physical abuse or the threat of such
abuse

« Dating violence does not ..\

include acts covered under H

the definition of domestic F
violence b

GRAY

ooy

CRIMINAL SEXUAL MISCONDUCT Ill' [ i ‘:

§ VAWA Crimes Definitions
« Stalking:
§ Engaging in a course of conduct directed at a specific
person that would cause a reasonable person to—

— Fear for his or her safety or the safety of others; or
— Suffer substantial emotional distress

CRIMINAL SEXUAL MisconbucT [l 31

§ VAWA Crimes Definitions
« Stalking (cont.): For purposes of this definition—
§ Course of conduct means two or more acts, including,

but not limited to, acts in which the stalker directly,
indirectly, or through third parties, by any action,
method, device, or means, follows, monitors, observes,
surveils, threatens, or communicates to or about a
person or interferes with a person’s property

ooy
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CRIMINAL SEXUAL MISCONDUCT IM N 1‘

§ VAWA Crimes Definitions
« Stalking (cont.)

§ Reasonable person means a reasonable person under
similar circumstances and with similar identities to the
victim

§ Substantial emotional distress means significant
mental suffering or anguish that may, but does not
necessarily, require medical or other professional
treatment or counseling ® e

OTHER CHANGES TO CLERY REPORTING  [jfi[11| 3 |

§ Hate crimes to include “national origin” and
“gender identity” motivated crimes

§ Prohibited from identifying victims in threat
reports

INTERACTION WITH OTHER Laws [T 2|

§ FERPA: Family Educational Rights
and Privacy Act

« Currently allows schools to disclose /%
to alleged sexual assault victims the i E f :
final results of any disciplinary
proceedings against the alleged

perpetrator and any sanctions that
directly relate to the victim

« Limits on re-disclosure do not apply
to Clery crimes
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INTERACTION WITH OTHER LAWS Im. 1 1 l,

§ FERPA/VAWA

» The VAWA regulations explicitly state that
compliance with the rule’s requirements to
disclose certain education records does not violate

FERPA

INTERACTION WITH OTHER LAWS Illl [ 1 ‘:

§ Mandatory reporting laws: state-specific laws
requiring school employees to report child abuse
+ Mandatory reporters
§ Includes school officials in most states
§ Some states broadly define
* Must report - known or suspected
* Abuse or neglect of a child or vulnerable adult
* Report to police or designated government official
§ Orally within specified time frame (immediately & within
short time period)
§ Follow-up in writing within specified time frame

INTERACTION WITH OTHER Laws [T 2|

§ Title VII/State Anti-Discrimination
Laws
» Employment discrimination based
on sex

« Sexual harassment

« May have one incident that violates
both Title IX and employment
discrimination laws
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ADDITIONAL GUIDANCE

§ White House Task Force
Not Alone ...

uuuuuuuuuuuuuuuuuuuuuuuuuuuu

roink )

CASE STUDIES

Spotting the Issues

oinkl)

CAsE STupy #1

multiple occasions.

+ Is this harassment?  Yes
« Title IX obligations?  Yes X
« Clery obligations?  Yes[ |

§ A student, Melissa, complains to the Associate
Provost that one of her instructors is “hitting
on her.” Melissa states that her instructor
asked her to meet him at 9:00 at night on

aink D)

No [2]
No []
No X

August 7, 2017
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CASE STUDY #2 M 1 ‘:

§ Tom, a high school sophomore, comes to campus
for an overnight visit. The student hosting him
for the night brings him to a college party to
show him a good time but ends up drinking too
much and deserting Tom at the party. Tom seeks
a ride back to campus with a senior named
Jessica, with whom he had been flirting all night.
The next day, Tom brags to a group of guys,
including an RA, about sleeping with Jessica after
the party.

- Title IX obligations? ~ Yes > No [ ]
« Clery obligations? Yes No [ ]

GRAY

ooy

CASE STUDY #3 traink D

§ George, Kristin’s friend from her hometown, is visiting for
the weekend. After a night of heavy drinking, she wakes up
suspecting that they may have had sex. When she
confronts him, he says that she was coming on to him and
that at first he resisted but that she was quite persistent.
After basketball practice that afternoon, her coach notices
that something is wrong and asks her about it. Kristin
confides in her coach and expresses frustration with herself
for having put herself in that position. Kristin tells her
coach that she doesn’t want anything done about this; she
just wanted her to know why she was distracted.

« Title IX obligations? Yes E No [
« Clery obligations? Yes X No [ ]
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MN Coalition Against Sexual Assault (MNCASA)
Traci Thomas-Card
Membership and Advocacy Services Manager
tthomas-card@mncasa.org
651.288.7454

SESSION 2: PROVIDING SERVICES TO VICTIMS

GRAY
PLANT
WooTY

§ Our mission:

« The Minnesota Coalition Against Sexual Assault
(MNCASA) provides leadership and resources for sexual
assault programs and allies to prevent sexual violence
while promoting a comprehensive, socially just
response for all victims/survivors.

§ MNCASA Program Areas:
+ Membership and Advocacy Services
« Prevention
« Public Policy
« Sexual Violence Justice Institute (SVII)

MNCASA SERVICES rain 1‘

Al

4

FORMS OF SEXUAL VIOLENCE rain 1 |

Al

4
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FORMS OF STALKING AND
HARASSMENT

GRAY
PLANT
WooTY

§ Showing up in places the § Spying on the victim with a

victim doesn’t want them to listening device, camera, or
be GPS
§ Unwanted phone calls and § Creating fake social media
messages (text or voice) accounts to contact the
§ Watching or following the victim
victim § Hacking existing social
media accounts to “friend”
Stalking Resource Center, 2015, The or post on behalf of the
National Center for Victims of Crime victim

roink )

FORMS OF RELATIONSHIP VIOLENCE

1elin 1‘1

ips v eculunmodel rgfuheets!

GRAY
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COMMUNITY BASED ADVOCACY m. 1 1‘

§ Provide crisis counseling and emotional
support to victims

§ Advocates are not mental health providers
but share the goal of helping the victim
become whole again, in mind and in spirit

§ Advocates ensure that victims have full
knowledge and access to all available
options and the chance to discuss these
options and the potential consequences
of these options

GRAY
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ADVOCACY rainkD

§ Advocacy services are available
regardless of where the assault
occurred and available whether @ @
assault was recent or years ago
« Crisis Counseling
« Legal Advocacy
* Medical Advocacy
* Housing Advocacy
» Employment/Academic Advocacy

yyyyy 65

raink D

VICTIM RESPONSES
00000
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§ Just as there is no typical victim, there
is no typical reaction

§ Reactions may vary markedly
depending on:

The nature of the sexual violence

The age of the victim

The life situation/experiences of the
victim

The circumstances surrounding the
sexual violence

Specific personality traits of the victim
The response and availability of support

GRAY

ooy

RESPONSES Tdin 1 |

4
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OUTWARD ADJUSTMENT AND RESOLUTION

ACUTE:
IMPACT &
SHOCK

Rape Trauma
Response

OUTWARD

RESOLUTION ADJUSTMENT

RAPE TRAUMA REACTION: ACUTE, 1 |
1elln

68

4

§ Immediately following—can be a time of
confusion and disorientation

victim has regained a sense of safety

§ Some individuals may show feelings of
numbness and disbelief

GRAY

ooy

§ May last a few hours or a few days or until the

ACUTE: IMPACT & SHOCK IM 1 1“
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FEELINGS, SYMPTOMS AND m 1 “
J
REACTIONS e
§ Apparent Calm & Controlled § Difficulty with Decision-Making
§ Disbelief/Denial § Grief & Loss
= “Ifeel very sad, like | lost a part of
! me.”
§ Gu"I/Shame./Blame = “Icouldn’t sleep through the night.
« lfeltlike it was my fault, | trusted I had trouble falling asleep and
him.... . o then | would wake up every night
+ “lwondered if others will think | at the same time that the rape
am damaged goods.” happened.”
§ Embarrassment § Concern for the Rapist
§ Anger § Remembering What Happened
§ Fear & Vulnerability § Physical Symptoms
OUTWARD ADJUSTMENT ik D

Primary coping techniques include:
§ Minimization
« Pretends that “everything is fine” or that “it
could have been worse”
§ Suppression
« Refuses to discuss, acts as if it did not happen
§ Explanation
« Analyzes what happened-what the individual
did, what the individual was thinking/feeling
§ Flight
« Tries to escape pain by moving, changing
jobs, changing appearance, changing
relationships, etc.

GRAY
PLANT 7
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RESOLUTION/INTEGRATION raink D

§ While the assault may no longer serve as the focal
point of the victim’s life in this phase of recovery,
the victim may continue to struggle with some
residual emotional symptoms of victimization.

May begin to recognize that they will never forget
the assault and that the pain may start and stop
over time. The pain and negative outcomes
discussed earlier can come back after a period of
lessening.

w

The consequences of sexual violence can linger far
beyond the attack and its immediate aftermath;
healing may take months or years to achieve.

w
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§ Disbelief

§ Blaming of victim

§ Reactions of others

§ Fear

§ Inadequate community resources

¥

SEEKING HELP — BARRIERS: Im. 1 i ‘:

August 7, 2017

ROLE OF SECONDARY VICTIMS
00000

roinkl)

REACTION & RESPONSE

victims see that they are not to
blame and do not need to take

responsibility for the violence
« The quality of informal/social support
networks can play an essential role in
alleviating survivors’ distress

SECONDARY VICTIMS: HH T
rainkD

§ Positive, unwavering support and

calm, objective talk about the facts

regarding sexual violence may hel
® ® g g y nelp
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SUPPORTIVE REACTIONS IM 1 1‘

m

§ Being believed and listened to

§ Providing validation and information
§ Emotional support (victim being told
that they are loved, they are a good
person)

Being encouraged to talk about the
sexual violence experience

Having friends share own sexual
violence experience while also being
supportive

w W

GRAY
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NEGATIVE REACTIONS Mal || 1 )

§ Many victims received at least one negative reaction from an informal
support person

§ Negative reaction shown to be a strong predictor of poor psychological
outcomes

§ Caninclude:
* Victim-blaming

- Stigmatizing response /
« Controlling reactions -——
- Disbelief \

+ Egocentric response

- Distracted

«  Cutting off the victim from talking

« Discouraging victims from talking

« Being treated differently after disclosure

+ Doubting

77

UNDERREPORTED m 1 ‘:

“To speak and be heard is to have power over
one’s life. To be silenced is to have power
denied.”

« Choose not to report

« Unaware of reporting options

« Criminal justice system—can be scary,
intimidating, confusing for most

GRAY

ooy
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§ Serious enough to report?
l § Was harm intended?

§ Don’t want others to know

§ Lack of proof

\ § Feelings: guilt, shame,
embarrassment

WHY NOT REPORT rain 1‘

4

§ Concern about confidentiality

Al

§ Being blamed

§ Parent response

§ Pregnancy / STls

§ Ruining perpetrator’s life
§ Reprisal

§ Being blamed—not believed

FEAR OF A

§ Loss of friends/support ‘ ’ ’
L

VICTIM SUPPORT SERVICES

L

raink

Al

4
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§ Connect victims with community
based advocacy resources

§ Services for victims

§ Written policy protocols
§ Written law enforcement protocols

§ Coordination between campus and
community

§ Training and education

POLICIES ENCOURAGING REPORTING  1o0| 2|,

PREVENTION

§ How not to be a perpetrator
§ How to be a good bystander

1elin i‘A

§ Addressing these is primary prevention

risk

* Societal

« Institutional

* Family/Friends—relationships
* Individual

PRIMARY PREVENTION AND RISK REDUCTION m i \‘

§ Risk—combination of influences increasing

August 7, 2017
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§ Formation of partnerships
between the school and
community to provide victims
access to a comprehensive,
coordinated network of
service providers—medical,
psychological, advocacy, legal, @ |
and safety. Mh M

* With local sexual violence and
domestic violence program

MOU e

August 7, 2017

§ MNCASA

§ RapeHelpMN
§ National Sexual Violence Resource Center

RESOURCES FOR SUPPORT Train i “

§ National Coalition Against Domestic Violence

§ Stalking Resource Center
§ RAINN
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SESSION 3: TITLE IX
COORDINATOR & TEAM

§ Identifying the Title IX Coordinator & team
§ Making the team known on campus

§ Training the team

§ Title IX Coordinator responsibilities

* Policies
« Confidentiality
« Oversee handling of complaints

« Identifying patterns or problems
« Additional responsibilities

SESSION OVERVIEW 1ain 1 !

5

4

§ Position may not be left vacant
§ Should be independent

§ Must have adequate training
§ May not have a conflict of interest
* Not an in-house attorney
» Not a member of the disciplinary board
« Not Director of Athletics
* Not Dean of Students
« Others?

TITLE IX COORDINATOR - WHO? [T 31

§ Should report to senior leadership (president)

August 7, 2017
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TITLE IX COORDINATOR - WHO? Im. 1 1‘

§ Possibilities:
« Student Affairs professionals (not involved in
hearings or investigations)

* HR professionals
« Diversity or affirmative action officers

« New position 00000

91

GRAY
PLANT
WooTY

THE TEAM traink D

Title IX Coordinator ® ¥
Deputy Coordinator(s)

Investigators

Adjudicators/hearing board

Appeal officers

&
Decision makers . L
Campus Security
Student Affairs

Human Resources
Counseling/support service providers
Community partners

Others

W0 LN L LY LD LD LD LD LD LD DD O

MAKING TEAM KNOWN ON CAMPUS  [1yy| 1| |

§ Notice of Nondiscrimination
« Covered in Session 4 on Policies
§ Notify students and employees of . #ﬁ
~

* Name

« Title
* Phone number

« Office address
« Email address

§ May identify Title IX Coordinator only through position
title in printed materials with position email address

§ Website must contain complete and current information

GRAY
PLANT 93
WooTY
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MAKING TEAM KNOWN ON CAMPUS [ 2|,

§ If more than one Title IX Coordinator, Notice of
Nondiscrimination and grievance procedures should
« Describe each coordinator’s responsibilities
« Designate one coordinator as having ultimate oversight
responsibility and have titles reflecting rank
§ Contact information
« In trainings for students and employees
 In communications to the campus
« Widely distributed
« Easily found on website
« Available on social media, if used

MAKING TEAM KNOWN ON CAMPUS 1o 2|

§ Page on website
« Prominent link on homepage
§ Ensure that employees know to

. . report to you
ﬁw § Key relationships with other
offices/individuals on and off
campus
§ Be available to meet with

students

RESPONSIBILITIES m i \:

§ Create and implement policies

§ Ensure training requirements are met

§ Evaluate requests for confidentiality

§ Oversee handling of all Title IX complaints

§ Identify and address any patterns
or systemic problems

§ Additional responsibilities
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CREATING & IMPLEMENTING POLICIES |13y 1|

§ Create, implement, and disseminate policies and
procedures for responding to, investigating, and
adjudicating sexual misconduct

§ Review school’s procedures to ensure they
comply with the prompt and equitable
requirements of Title IX

§ Ensure that appropriate policies and procedures
are in place for working with local law
enforcement and coordinating services with local
victim advocacy organizations and service
providers

GRAY
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TRAINING THE TEAM Hol |‘ i ‘:

§ Title IX Coordinator(s) must receive regular
training
§ Anyone who is involved in responding to,
investigating, or adjudicating complaints of
sexual misconduct must receive training and
receive copies of the school’s policies
All school law enforcement employees should
receive training on the school’s procedures for
investigating reports of sexual violence, should
receive coples of the school’s Title IX policies,
and should be instructed to notify
complainants of their rights

§ More to come in Session 7

w»

EVALUATING REQUESTS FOR m i \
CONFIDENTIALITY Tt =

§ Title IX Coordinator is usually

h in the best position to evaluate
requests

L]
— § School may have another

— individual perform this role
§ More to come in Session 5

GRAY
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OVERSEEING TITLE IX D
REPORTS/COMPLAINTS Teefinl =

§ Be informed of all reports
(disclosures) and complaints
raising Title IX issues

« Even if the report or complaint

was initially filed with another
o o i individual/office

« Even if the investigation will be
conducted by someone else

« Exception: Confidential resource

OVERSEEING TITLE IX nainED
REPORTS/COMPLAINTS S

§ Determine appropriate interim measures for a
complainant upon learning of a report or
complaint of sexual violence

* More to come in Session 5

OVERSEEING TITLE IX m i “
REPORTS/COMPLAINTS i
§ Oversee Title IX complaint process, including
process for:
« Investigating facts relevant to a complaint
« Determining if policy violation and appropriate ‘

sanctions against the perpetrator and remedies

for the complainant “
« Appeals ﬁ/.
§ Increased involvement (i.e., investigating or

determining responsibility) increases risk of
conflicts

§ Investigations and Adjudications covered
further in Session 6
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IDENTIFYING PATTERNS/PROBLEMS M i l,

§ Oversee creation and implementation of
culture and climate review

§ Review data from surveys and make
appropriate changes to policies, procedures,
and practices

§ Review recent complaints for issues with
policies/practices and lessons learned

§ Consider community-wide remedies in
addition to responses to individual complaints

ADDITIONAL RESPONSIBILITIES Im 1 i ‘;

\/ § Provide training to students, faculty
and staff on Title IX issues
« See Session 7 for more information

\/ 3 Ensure proper recordkeeping and
reporting

5 Work with OCR in the event of an

| \/ investigation

ADDITIONAL RESPONSIBILITIES [ 3|

§ Areas of responsibility beyond sexual harassment:
« Recruitment, admissions, and counseling
« Financial assistance

* Athletics
§ Student interests and abilities
§ Athletic benefits and opportunities
§ Athletic financial assistance
* Pregnant and parenting students
« Discipline

] @ [
« Employment i fh fh
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SESSION 4: DRAFTING A
SEXUAL MISCONDUCT PoLicy

[N

SESSION OVERVIEW

§ Notice and Policy Requirements
under Title IX & VAWA

§ Purpose/Target Audience
§ Drafting Process

§ Content of the Policy

§ Implementation

aink D)

August 7, 2017
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NOTICE AND PoLICY REQUIREMENTS 1| 2 |,

§ Title IX requires institutions to:
+ Adopt and publish a notice of non-

discrimination
- + Adopt and publish policy(ies) prohibiting sex
- discrimination and grievance procedures
(complaint procedures) for prompt and
- equitable resolution of complaints
§ VAWA also requires a policy statement
- providing details regarding:
« Procedures for victims to follow
« Disciplinary procedures
« Sanctions and remedies
« Confidentiality
* Resources and interim measures

PLANT 109
WooTY
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NOTICE OF NONDISCRIMINATION M.l || 1 5

Must include statement that:

§ School does not discriminate on the
basis of sex in its education programs
and activities

Title IX prohibits discrimination
Sexual harassment is a form of sexual
discrimination that includes sexual
violence

Examples of prohibited conduct
include: domestic violence, dating
violence, sexual assault, and stalking
Questions regarding Title IX may be
referred to Title IX Coordinator or OCR

w

H

w»

w»

110

NOTICE OF NONDISCRIMINATION [ 3|
Must also include the following:
§ Name and title of Title IX
Coordinator
* Printed materials may have only title
» Website must include all information
§ Office address
§ Phone number
§ Email address
+ May create email for the position

GRAY
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NOTICE OF NONDISCRIMINATION Im. 1 1‘

§ Must be widely distributed and easily accessible to:
* Students
« Employees
+ Applicants for admission and employment
= Sources of referral of applicants for
admission and employment
= Unions or professional organizations
§ Prominently post on website
§ Prominently post on locations throughout school
§ Publish in electronic and printed publications for general
distribution
§ Include in bulletins, announcements, publications, catalogs,
application forms, or recruitment materials

CONSIDER YOUR TARGET AUDIENCE 1o 1|,

§ Students must be able to follow
and understand

Review the policy from the
perspective of a student who has
been affected by sexual misconduct

Publish in formats that make it
readily available everywhere,
including to students with
disabilities and English language
learners

COMPREHENSIVE PoLICY m D
DRAFTING PROCESS Teefinl =

§ Driven by campus leadership at the highest level

§ ldentify office/personnel responsible for drafting

§ Engage a range of administrators to ensure broad
institutional support

§ Review with legal counsel with Title IX / VAWA
expertise

§ Engage in a vetting period where key participants
have multiple opportunities to provide feedback

§ Coordinate with other institution policies and
procedures
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CONTENT OF PoLicy m dip 1‘

§ Prohibited Conduct
* Introduction
« Scope
« Definitions
§ Title IX Coordinator
§ Assistance
§ Reporting
§ Complaint Process
« Investigation

« Adjudication
« Appeal (if any)

GRAY
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PoLicy: INTRODUCTION Hol || 1 )

§ Notice of Nondiscrimination

§ Statement of the school’s
Pa— commitment to address sex

discrimination, which includes
sexual harassment, sexual
violence and sexual misconduct
- Statement that the school will take
steps to prevent recurrence of
sexual harassment, sexual violence
and sexual misconduct and to
correct its effects on complainants
and others
ﬁ 16
Al
SCOPE—WHO? raink D
§ Complainants
« Students
« Employees

« Third Parties
§ Respondents

« Students

« Employees

« Third Parties
§ Regardless of sexual orientation or genader

identity

GRAY
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ScoPE—WHO? m 1 ‘:

§ Different procedures for students, staff and
faculty
« Different decision-makers
+ Some sanctions governed by faculty handbook

SCOPE—WHAT? Tdin 1 l

§ Institution will respond to and investigate:
« All forms of sexual harassment, including sexual
violence
« Dating violence, domestic violence, and stalking

s

SCOPE—WHAT? raink D

§ Different procedures for sexual assault/VAWA
crimes and other forms of sexual harassment
under Title IX

* Right to advisor of choice
* Notice of meetings
» Access to information used in
decision-making
 Content of notice of determination
§ More to come below and in Session 6
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SCOPE—WHERE? m i ‘:

§ Institution will respond to and investigate all
forms of sexual harassment, dating violence,
domestic violence, and stalking occurring:

« In the context of a school’s education programs
and activities

« Off-campus (determine if created hostile
environment on campus or in program/activity)

GRAY
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DEFINITIONS—PROHIBITED CONDUCT ~ [jqi111| 3 |

§ Provide definitions of the following terms
(keeping in mind state law):

Sex discrimination

Sexual harassment

Sexual misconduct (optional)

Hostile environment caused by sexual harassment

Sexual assault

Domestic violence A

Dating violence -

Stalking

Retaliation

<

OTHER DEFINITIONS rain i )

§ Definition of “consent” should recognize:
« Consent is a voluntary agreement to engage in

sexual activity

Someone who is incapacitated cannot consent

Past consent does not imply future consent

Silence or an absence of resistance does not

imply consent
Consent to engage in sexual activity with one
person does not imply consent to engage in

sexual activity with another
Consent can be withdrawn at any time

Coercion, force, or threat of either invalidates
consent

GRAY
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OTHER DEFINITIONS m. 1 1“

4

Consent

§ Policy’s definition may set higher standard
than state law—Dbut confirm that it isn’t less
stringent

& Example: Minnesota’s definition—

= Words or overt actions by a person indicating a
freely given present agreement to perform a
particular sexual act with the actor

« Children and individuals who are mentally

incapacitated or physically helpless cannot
consent

GRAY
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OTHER DEFINITIONS 1ain 1 ‘;

§ Incapacitated:
« Due to the use of drugs or alcohol
§ Carefully consider definition
§ Should be more than just “under the influence”
* When a person is asleep or unconscious
* Because of an intellectual or other disability that
prevents the student from having the capacity to
give consent

OTHER DEFINITIONS m. 1 1‘

Incapacitation

§ Policy’s definition may set higher standard than state
law—but confirm that it isn’t less stringent

§ Example: Minnesota’s definition —

« Mentally incapacitated—person under the influence of
alcohol, narcotic, anesthetic or other substance
administered without the person’s agreement

« Physically helpless—person is asleep or not conscious,
unable to withhold or withdraw consent or unable to
communicate nonconsent and the condition is reasonably
known to the actor

GRAY
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TITLE IX COORDINATOR Im. 1 i‘

§ I|dentify the school’s Title IX
Coordinator and deputy
coordinators (if any)
§ Briefly explain each individual's
H ® ® role in the school’s overall
m M M response to sexual misconduct

TITLE IX COORDINATOR Iml 1 i ‘:

Title IX Coordinator’s responsibilities:

« Overseeing all Title IX complaints

« Identifying and addressing any patterns or
systemic problems that arise during the
review of such complaints

« Assisting in answering any other questions
related to these policies and procedures

IMMEDIATE ACTION & ASSISTANCE 1 3 |

Resources for Immediate Assistance:

, + Provide contact info for trained campus
advocates and counselors (on and off
campus) who can provide an immediate
confidential response

\ + Provide emergency numbers for campus
safety, law enforcement, other first
responders
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IMMEDIATE ACTION & ASSISTANCE m. N 1 ‘:

§  Explain the importance of preserving evidence as may be necessary
to the proof of sexual assault or a VAWA crime, or in obtaining a
protection order*
Discuss health care options on and off campus
« Include options to seek treatment for injuries, preventative treatment for
sexually transmitted diseases, and other health services
«  Identify where/how to get a rape kit or find a Sexual Assault Nurse Examiner (SANE)
«  List locations, including contact information, for an advocate who can accompany a
victim to the hospltal or health provider
2016 Clery Handbook recommends that institutions: NEW!
Provide information about where to obtain forensic examinations,
include specific contactinformation, make clear that completing a
forensic examination would not require someone to file a police report
«  Advise students that having a forensic examination will help A
preserve evidence in case the victim decides at a later date
to file a police report

w

w

* indicates statutory/regulatory requirement under VAWA
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IMMEDIATE ACTION & ASSISTANCE IIU J 1 ‘:

§ Explain the rights of victims and the institution’s
res onsibilities regarding orders of protection, no contact
rders, restraining orders, or similar law orders issued by a
cnmmal civil, or tribal court or by the institution*

— § Clery Handbook - institutions must provide: NEW!
w to request about available options, including
specific contact information
Information about what legal optionsare available and under what
circumstances
Instructions for how to file a request for each of the options, including
specific contact information
about the institution’ ibility to honor such tsand
comply with these orders
Clear information about what the victim should do to enforce an order of
protection
If the institution does not issue orders of protection —
State that the institution does not issue orders of protection
Provids nformation on ther availble options n the ursdition, such
as orders of protection issued by a criminal, civil, or tribal court
State that institution has responsibility to comply with and enforce
those orders

§ Identify other services available on and off campus

August 7, 2017
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REPORTING OPTIONS & CONSIDERATIONS |1y 1 |

§ Confidentiality .
Identify confidential resources .

Consider whether to identify

responsible employees

Describe what information will be kept confidential and what
may be disclosed, to whom, and why (FERPA, Clery, state
privilege laws)

Explain when institution may not be able to honor a student’s
request for confidentiality or no investigation/discipline

Explain institution’s mandatory reporting obligations; cross-
reference mandatory reporting policy

GRAY
PLANT
WooTY
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REPORTING OPTIONS & CONSIDERATIONS |1oy| 1 |,

§ Confidentiality

« Explain how the institution will protect the
confidentiality of victims and other necessary parties,
including how the institution will*—

§ Complete publicly available recordkeeping, including Clery Act
reporting and disclosures, without the inclusion of identifying
information about the victim, to the extent permissible by law

§ Maintain as confidential any accommodations or protective
measures provided to the victim, to the extent that
maintaining such confidentiality would not impair the ability of
the institution to provide the accommodations or protective
measures

« See Session 5 for more information on confidentiality

133

REPORTING OPTIONS & CONSIDERATIONS |1foy| 1 |,

§ Confidentiality

« Clery Handbook — policy should include information about: NEW!
§ How the institution will protect a victim's confidentiality, even if the victim does
not specifically request confidentiality
The institution’s procedures for ensuring that the victim’s personally identifying
information will not be included in any publicly available recordkeeping

Who is responsible for determining what information about a victim should be
disclosed

To whom this information will be disclosed

How decision will be made

Victim being informed before sharing personally identifying information that is
necessary to provide an accommodation or protective measure (recommended)
Only disclose information necessary to provide the accommodations or
protective measures in a timely manner

Carefully consider who may have access to this information to minimize the risk
to avictim’s confidentiality

Tell the victim which information will be shared, with whom and why

REPORTING OPTIONS & CONSIDERATIONS m 1 I

§ Reporting to the institution
« Explain how and to whom the alleged offense should be reported*
§ Clery Handbook: NEW!
Refers to any person or organization that can assist the
victim (institution decides)
Recommended that schools reach out to community
organizations too

~ Must include specific contact information for resources
or other information about how victims can report the offense

Identify the Title IX Coordinator
Identify other designated employees \/
Discuss responsible employees

Cross-reference confidential resources

Differentiate report from complaint \/
Explain the process for third-party and anonymous

reporting

Describe when school will grant amnesty
from student conduct policies

GRAY
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REPORTING OPTIONS & CONSIDERATIONS [fi[[1| 3 |

§ Reporting to law enforcement
« Explain options regarding law enforcement gnd campus
authorities, including notification of the victim’s option to*—
& Notify proper law enforcement authorities, including on-campus and
local police
§ Beassisted by campus authorities in notifying law enforcement
authorities if the victim so chooses
§ Decline to notify such authorities
« Explain that a report to law enforcement is not necessary
for school to proceed
« Clery Handbook — notice should include: NEW!
= Appropriate and specific contact information for the authorities, for
example, campus police or a local law enforcement agency
« That institution will comply with a student’s request for assistance in
notifying authorities
+ What is involved in making a police report

136

RESOURCES & INTERIM MEASURES 1| 2 |

§ Provide information about existing counseling, health,
mental health, victim advocacy, legal assistance, visa and
immigration assistance, student financial aid, and other
services available for victims, both on campus and in the

. ' community*
Provide information about academic assistance
§ Include contact information
Cross-reference resources listed under Inmediate Action
& Assistance
Clery Handbook: policy and notice should: NEW!
Identify and provide specific information about appropriate and
available services for victims at the institution
+ Provide information about how a student or employee can
access these services or request information
«  Provide specific contact information
+  Include both on- and off-campus services, as applicable
+  Ifno on- or off-campus services, must state this
«  Update annually

w

w

w
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RESOURCES & INTERIM MEASURES |1y y| ||,

§ Explain options for, available assistance in, and how
to request changes to academic, living,
transportation, and working situations, if so
requested by the victim and if such accommodations
are reasonably available, regardless of whether the
victim chooses to report the crime to campus police
or local law enforcement* o .y
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RESOURCES & INTERIM MEASURES 1| 2 |,

§ Identify additional resources and interim measures
available

§ Clery Handbook — notice and policy must/should: NEV!

State that the institution is obligated to comply with a student’s

reasonable request for a living and/or academic situation

change following an alleged sex offense

Identify all of the available options

Identify how the institution will determine what

measures to take and who makes that decision

Identify procedures for determining interim measures:

§ Factors to consider: specific need expressed by the complainant; age of the
students involved; severity or ﬁervasiveness of the allegations; any continuing
effects on the complainant; whether the complainant and alleged perpetrator
share the same residence hall, dining hall, class, transportation, or job location; and
whether other judicial measures have been taken to protect the complainant (e.g.,

civil protection orders)

GRAY
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WRITTEN NOTIFICATION TO VICTIMS Illl J 1 ‘:

§ Policy must include a statement that the
institution will provide victims of VAWA crimes
with written documentation of their rights and
options

« Clery Handbook: NEW!

§ Documentation must be a prepared, standardized, and
written set of materials including detailed information
regarding victims’ rights and options

§ This does NOT mean providing a copy of the ASR or policy
statements contained in the ASR

§ See also, prior slides discussing procedures victims should
follow — must also be in written notice

GRAY
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COMPLAINT PROCESS Im [ 1 ‘:

§ Identify and explain Title IX Coordinator(s) role

« Reviewing investigation report and the parties’ responses (optional)

« Determining whether further investigation is needed (optional)

+ Assessing appeals to determine whether valid ground was stated — not

determining merit (optional)

Identify investigators, adjudicators, sanctioning officials, and
appeals officials or explain process for selecting them
Identify each type of disciplinary proceeding used by the institution
and explain how the institution determines which type of
proceeding to use based on the circumstances of an allegation*
Explain how to file a disciplinary complaint*

« Clery Handbook: Include contact information for the person or

office to which the complaint should be made, the location
of any forms required, and the options for filing the
complaint (i.e., in person, online) NEW!

w

w

w

2017 CONFIDENTIAL Gray Plant Mooty. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and Gray
Plant Mooty. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the author
or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are
intended for general information purposes only, and readers are urged to consult with an attorney concerning their own situations and any

specific legal questions they may have.



COMPLAINT PROCESS

§ Explain the steps, anticipated timelines, and deci

mediation is never appropriate in sexual assault

Discuss interaction with law enforcement

w W

investigation

w

for confidentiality limits investigation

roink )

ision-

making process for each type of disciplinary complaint*
« Clery Handbook: Who is responsible for making decisions NEW!

§ Explain informal process, if applicable; state that

cases

§ Provide equitable rights and transparency to the parties

Explain/cross-reference interim measures available during

Explain/cross-reference school’s response if victim’s request

August 7, 2017

COMPLAINT PROCEDURES

§ Policy must state that proceedings will*—
« Provide a prompt, fair, and impartial
investigation and resolution

crimes and how to conduct an investigation
hearing process that protects the safety of v
promotes accountability
§ Clery Handbook — policy must describe
the annual training, NEW!
§ And that the training should include: NEW!
— Relevant evidence and how it should be used
— Proper techniques for questioning witnesses
— Basic rules for conducting proceedings
— Avoiding actual or perceived conflicts of interest

GRAY
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roinkl)

Be conducted by officials who receive annual training
on the issues related to sexual assault and VAWA

and

ictims and

Ko

Y’/
“

COMPLAINT PROCEDURES

§ Standard of Evidence

« Policy must state the standard of evidence that
will be used during any institutional conduct
proceeding arising from such a report*
Title IX DCL requires the preponderance-of-the-
evidence standard (more likely than not)
Clery Handbook: Clery does not require a
specific standard of evidence, but requires
institutions to choose which standard they will
use in disciplinary proceedings arising from
allegations of a VAWA crime and describe that
standard in this statement NEW!

aink D)
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COMPLAINT PROCEDURES Im. 1 i‘

§ Timing

« Designate reasonably prompt time frames within
which the proceedings will be completed*

« Describe the process for the extension of time
frames for good cause with written notice to the
accuser and the accused of the delay and the
reason for the delay*

* OCR says average from complaint to
decision/sanctions is 60 calendar
days (excluding appeal)

GRAY
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COMPLAINT PROCEDURES Iml 1 i ‘;

§ Conflicts of Interest
« State that proceedings will be conducted by
officials who do not have a conflict of interest or
bias for or against the accuser or the accused*
« Describe procedure for reporting
conflicts and requesting removal of
investigator/adjudicator

146

COMPLAINT PROCEDURES raink D

§ Sanctions and Remedies

« Policy must list all of the possible sanctions that the
institution may impose following the results of any
N institutional disciplinary proceeding for an allegation
\« of a sexual assault or VAWA crime*
’I, § Clery Handbook: policy should be specific, list all possible
N sanctions for each VAWA offense or sexual assault, NEW!

§ And, if a suspension is a possible sanction, describe the
type and length of the suspension and any requirements
for reinstatement NEW!

« Policy must describe the range of protective
measures that the institution may offer to the victim

following an allegation of a sexual assault or VAWA
crime*

GRAY
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COMPLAINT PROCEDURES IM 1 1‘

§ Notice of Determination
* Policy must state that both the accuser
and the accused shall be simultaneously
informed, in writing of*—
§ The outcome and rationale of any

institutional disciplinary proceeding that
arises from an allegation of sexual assault or

§ The institution’s procedures for the accused -
and the victim to appeal the results of the 2
institutional disciplinary proceeding &

§ Any change to the results that occurs prior
to the time that such results become final

§ When such results become final

a VAWA crime
@ o

5
4

August 7, 2017

COMPLAINT PROCEDURES 1ain

§ Notice of Determination
« Policy should also state that the notice will include:
§ Individual remedies offered or provided to the complainant (for
complainant only)
§ Sanctions
sanctions and rationale to both parties for cases of sexual assault or
or

— Disclose all

VAWA crime
Only| disclose to complainant those sanctions imposed on the respondent that relate

to the complainant for other Title IX matters
§ Other steps the school has taken to eliminate

§ Clery Handbook: notice must also: NEW!

Explain how the evidence was weighted
Explain how information supports the result

~ Describe how the standard of evidence was applied

» Not enough to say the evidence met or did
not meet the standard of evidence

- Bepresented simultaneously - no discussion

with either party prior to the notice

GRAY

the hostile environment and prevent recurrence .
/S
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WooTY

§ Policy should outline the parties’ rights to

crime
* Right to advisor must be equal (if any)
« Limitations on who can serve
as advisor must be equal
« Limitations on role of advisor
must be equal

COMPLAINT PROCESS Mol [ 1 ‘:

have advisors present for cases that do NOT
involve allegations of sexual assault or a VAWA
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COMPLAINT PROCEDURES—SEXUAL D
ASSAULT & VAWA CRIMES ONLY tefi

§ Policy must provide the accuser and the accused with the
same opportunities to have others present during any
institutional disciplinary proceeding, including the
opportunity to be accompanied to any related meeting or
proceeding by the advisor of their choice*

§ Clery Handbook: NEW!
Not required to permit advisor to attend without advisee

— Not required to cancel or delay meetings simply because an advisor could not
be present - as long as proper notice of meeting was given

4

. oo
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COMPLAINT PROCEDURES—SEXUAL nainED
AsSAULT & VAWA CRIMES ONLY S

§ Policy must*—

« Not limit the choice of advisor or presence for either
the accuser or the accused in any meeting or
institutional disciplinary proceeding—must permit
attorneys

« However, the institution may establish restrictions
regarding the extent to which the advisor may
participate in the proceedings, as long as the |||

restrictions apply equally to both parties
§ Clery Handbook: NEW!
— Inform parties of limitations in advance
— Institutions may remove or dismiss disruptive adviscrs

COMPLAINT PROCEDURES—SEXUAL m i \
ASSAULT & VAWA CRIMES ONLY Tt =

§ The policy must state that the proceeding will
be conducted in a manner that*—

§ Includes timely notice of meetings at which
the accuser or accused, or both, may be
® present
R § Provides timely and equal access to the
{—“?./ accuser, the accused, and appropriate officials
to any information that will be used during
informal and formal disciplinary meetings and
hearings

GRAY
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COMPLAINT PROCEDURES—HEARINGS |1 o1y| 2 |,

§ If using a hearing process: Outline the rights and
roles of the parties
* Notice of hearing(s) to both parties
* Access to all information used in hearings
« Opportunity to present witnesses/evidence
§ Types of evidence that may be presented

§ Prohibit questioning/evidence about the complainant’s prior
sexual conduct with anyone other than the respondent

§ Clarify that evidence of a prior consensual dating or sexual
relationship between the parties by itself does not imply
consent or preclude a finding of sexual misconduct

GRAY
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APPEAL PROCEDURES Hol |‘ i ‘:

§ Describe any appellate procedures, including:
= Grounds for appeal, e.9.—

§ Newly discovered evidence
§ Unfair investigation/hearing /G
§ Failure to follow policy
§ Sanctions too severe/lenient 6
« Standards of review

« Process for determining whether grounds have been
stated

« Individual(s) who decide appeal or selection process
* Timelines

155

RETALIATION rainkD

4

§ Ensure the policy prohibits retaliation

§ Provide instructions and contact information
for reporting retaliation

§ Identify process for investigating/adjudicating
complaints of retaliation
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IMPLEMENTATION OF THE PoLICY

August 7, 2017

§ Develop a plan for implementing and

widely publicizing the policy to the
entire campus community and provide

. /_ training on the new policy
\ 8

Establish procedures for regularly
reviewing, evaluating, and updating the

Create user-friendly materials to
explain the policy and how victims can

get help, and provide these materials
online and through other strategies
appropriate for the campus

T

Q&A

T

SESSION 5: RESPONDING TO A REPORT
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§ End, prevent, address
§ Step-by-step process
§ Confidential resources vs.
responsible employees
§ Response of Title IX Coordinator
* Interim measures
* Requests for confidentiality

§ Retaliation

§ Case studies

SESSION OVERVIEW IHH‘. 1 i‘

£y

§ End the conduct

§ Prevent its recurrence

§ Address its effects

=200

YOUR TITLE IX RESPONSIBILITIES Illll [ i ‘;

L[ I —

Confidential i
Resource — Legally Other Designated Respol

Privileged

RESPONDING TO A RePoRT [T 11

Confidential Resource Employee

nsible

August 7, 2017
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RESPONDING TO A REPORT Im 1 1 ‘:

§ Types of complaint recipients: AR

« Confidential Resources individuals may
§ Professional and pastoral counselors hr:‘;‘r’l‘l:?
§ Others with state-law privilege requirements
§ Not required to report any information*  \ under Clery Act
. . . and/or state
« Semi-Confidential Resources law

§ Non-professional counselors and advocates

§ Required to report nature, date, time, general location
(nothing that identifies victim directly or indirectly)*

§ May still be required to testify in legal proceedings

GRAY
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RESPONDING TO A REPORT Im 1 i ‘:

§ Types of complaint recipients (cont.):

« Responsible Employees

§ Employee with authority or duty to redress sexual
violence or who a student could reasonably believe has
authority or duty

¥ Required to report all relevant details
‘ = Risk in trying to limit this group of individuals

164

DUTIES OF CONFIDENTIAL & m i A
SEMI-CONFIDENTIAL RESOURCES eofinl =1

§ Discuss reporting options and rights (required)
« Title IX Coordinator, law enforcement, campus security
« Offer to assist with reporting
« Discuss school’s prevention of & response to retaliation
§ Discuss/offer support services and interim measures
(required)
§ Disclose institution’s limited ability to —
respond if request for confidentiality -
§ Provide written notice to victim
§ Discuss the importance of preserving evidence

GRAY
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DUTIES OF RESPONSIBLE EMPLOYEES

§ If possible, before information revealed
disclose:
« Additional reporting requirements
+ Option to report to school and request
confidentiality (school will consider but not
guarantee)
« Option for victim to disclose to a
confidential resource
§ Only share information with individuals
responsible for handling the institution’s
response (e.g., Title IX Coordinator,
deputy)

roink )
\

{

August 7, 2017

Report  w =
l ‘ infor

« Per policy, disclose what, if any, non-
legally mandated personally identifiable information will

reporting) ) be shared

* Explain reporting options, | | + Explain reporting options, rights, extent
rights, confi iality, and of ity, and taliati
non-retaliation « Offer services and explain interim

« Offer services and explain measures o ) )
interim measures « Disclose authorized information to Title
IX Coordinator

GRAY
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RESPONDING TO A REPORT m 1 I

to disclosure, inform
mployee cannot keep
rmation confidential

Resggrn:finileal all Other Designated Responsible
Privilegedg Yy Confidential Resource Employee
« Must keep all information | | * Ata minimum, must keep personally
confidential (except identifiable information confidential Disclose report to

Title IX Coordinator

CASE STUDY

§ Kelsey comes to her psychology professor during
office hours. She closes the door and tells the
professor that she needs help and doesn’t know
where else to turn. She proceeds to inform the
professor that she fooled around with Ryan, one of
her close guy friends, a few weeks ago. She said she
hadn’t wanted to sleep with him, but when she
suggested they should stop, he kept persisting. After
many attempts to stop, she eventually gave in. Now
Kelsey avoids him as much as possible. She skips the
class they have together. She stopped hanging out
évith their mutual friends. She doesn’t know what to

0.

§ Now what?

2017 CONFIDENTIAL Gray Plant Mooty. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and Gray
Plant Mooty. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the author
or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are
intended for general information purposes only, and readers are urged to consult with an attorney concerning their own situations and any

specific legal questions they may have.

56



RESPONSE OF TITLE IX COORDINATOR  [qi111| 3 |

§ Title IX Coordinator can
delegate intake duties to
others, but:
« Avoid conflicts
» Make roles and responsibilities
clear [ ]
« Ensure process is user-friendly

 Oversee process to ensure
compliance and effectiveness

GRAY
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RESPONSE OF TITLE IX COORDINATOR  [jqi111| 3 |

§ Immediate response
* Protect the victim
. Notify victim of his/her rights,

including available interim
. ’ measures and services

Notify victim of right to report to
law enforcement and offer to help
with report

Follow-up with written notification
of rights

Notify campus security, if necessary
Clery report, if necessary

170

RESPONSE OF TITLE IX COORDINATOR: m i A
INTERIM MEASURES Tt =

§ Interim measures

« Change academic or extracurricular activities, A
living, transportation, dining, and working
situations
Provide access to resources, such as victim
advocacy, housing assistance, academic support,
counseling, disability services, health and mental
health services, legal assistance, visa and
immigration assistance, and student financial aid
If school does not offer these services, enter into
MOU with local victim services provider, if possible

Available regardless of whether investigation
follows

GRAY
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RESPONSE OF TITLE IX COORDINATOR: m 1 A
INTERIM MEASURES DURING INVESTIGATION HEHHE =1

§ Interim measures available during an
investigation

« Periodically update complainant on @
status of investigation
« Issue no-contact orders
« If circumstances warrant, change
the alleged respondent’s living

arrangements or course schedule (with caution
« All others mentioned in previous slide

o
)

RESPONSE OF TITLE IX COORDINATOR: nainED
REQUESTS FOR CONFIDENTIALITY S

§ If victim asks that his/her name not be disclosed to
alleged perpetrator or that no investigation or
disciplinary action be pursued:

« Inform the student that honoring the
request may limit the school’s ability to

respond fully to the incident, including
pursuing disciplinary action against the
alleged perpetrator
« Explain that Title IX includes protections
‘ against retaliation and that school

officials will not only take steps to
prevent retaliation but also take strong
responsive action if it occurs

RESPONSE OF TITLE IX COORDINATOR: m i A
REQUESTS FOR CONFIDENTIALITY Tt =

§ If victim still requests confidentiality:

« Determine whether the school can honor such a
request while still providing a safe and
nondiscriminatory environment for all students,
including the student who reported the sexual

AY A

violence
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RESPONSE OF TITLE IX COORDINATOR: ainED
REQUESTS FOR CONFIDENTIALITY U

§ Factors to consider
« Increased risk of additional violence by the alleged
perpetrator
§ Other complaints about the same alleged perpetrator
§ History of violence from arrests/records from prior school
§ Alleged perpetrator threatened further violence
« Increased risk of additional violence under similar
circumstances
§ Pattern of perpetration at a given location or with a certain group
« Whether sexual violence was perpetrated with a weapon
« Age of the victim
« Whether school has other means to obtain evidence
(security cameras/personnel or physical evidence)

GRAY

ooy

RESPONSE OF TITLE IX COORDINATOR: ainE D
REQUESTS FOR CONFIDENTIALITY I

§ If school determines it can respect the request

« Take all reasonable steps to respond to the
complaint consistent with the request

« Limit effects of the conduct and prevent
recurrence, consider whether to:

§ Provide increased monitoring, supervision, or security at
location/activities where misconduct occurred

& = 5 Provide training/education materials to community
§ Change and publicize school’s policies and procedures
§ Conduct climate surveys
§ Offer support services and interim measures for victim
§ Counsel perpetrator if behavior affects many students

RESPONSE OF TITLE IX COORDINATOR: ainED
REQUESTS FOR CONFIDENTIALITY Teefinl =

§ If the school determines it cannot honor
the request for confidentiality

Inform the victim prior to making the

disclosure to the alleged perpetrator

Take whatever interim measures are

necessary to protect the victim

Honor any request from the victim that

the perpetrator be informed that the —

victim asked the school not to investigate

or seek discipline

Commence investigation

Provide victim with rights of complainant

under policy

GRAY
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RESPONDING TO A REPORT m 1 I

|T|t|e IX Coordinator Receives Report

¥
- | Request for confidentiality? | -
3 ¥

B inant opts to file
. . P, complaint
Explain confidentiality «+ Institution deems Investigation
Evaluate request - investigation necessary
(provides
+ Institution determines
investigation can
proceed without
revealing confidential
information
No investigation Consider interim measures
Continue services/interim measures pending completion of Title IX
Provide remedies for campus investigation

GRAY

REEANT, 178
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RESPONSE OF TITLE IX COORDINATOR: -
RETALIATION S

§ Inform victims that school officials will
take steps to prevent all forms of

retaliation and take strong responsive
action if it occurs

§ When a school knows or reasonably
should know of possible retaliation by

other students, employees or third

’ v parties, it must take immediate steps
to investigate and take appropriate

action

Title IX requires the school to protect

the complainant and ensure his/her
safety

w»

okl

CASE STUDIES

Spotting the Issues

GRAY

ooy
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CASE STUDY #1 m 1 ‘:

§ Kelly comes into the health center on
Saturday morning and tells Becky, one of
the student workers, that she was at a frat
party the night before and was talking with
Ben, a student at another school. She liked
Ben, so she accepted his invitation to go to
another party with him. Instead, Ben took
her to his apartment, where no one else
was. Kelly became uncomfortable and said
she was going to call a cab. Ben wouldn’t let
her leave and aggressively came on to her.
Knowing Ben was much stronger than her,
Kelly gave in and slept with him.

GRAY
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August 7, 2017

CASE STUDY #1 rainkD

4

§ What responsibilities does Becky, the
' health center worker, have?

§ Imagine you are the Title IX Coordinator
and you get a call from Becky. She tells
you that she talked to a student about an
incident of sexual violence. She says she

\ remembers something about how to
handle these situations from her
orientation, but she can’t remember
exactly what she is supposed to do.
What should you tell Becky?

182

CASE STUDY #1 rainkD
§ What should you do with the

information Becky gives you?

* What if only some information?

* What if all information?
§ What changes to policies/procedures n

or remedies for the campus should

be made after this situation?

GRAY
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CASE STUDY #2 m 1 ‘:

§ Jill, a freshman, comes to talk to her RA,
Amanda, with whom she has become
good friends. lill tells Amanda that she
needs relationship advice. Jill and her ‘
boyfriend, David, have been dating for
two months. Jill has made it clear that
she was not ready to sleep with David
because she'd never had sex before.
However, about a week ago, they both
drank a lot at a party and ended up
sleeping together afterwards.

CASE STUDY #2 traink D

§ Jill doesn’t remember much from the
night. She remembers wanting to do
something to stop it, but she didn’t

[ 4 o say anything. She and David are still
together, but they haven’t had sex
again. She feels really uncomfortable
about the situation and doesn’t know
what to do. Sheis mad at herself for
letting this happen. She tells Amanda
she just needs someone to talk to.

CASE STUDY #2 rainkD

4

§ What are Amanda’s responsibilities?

§ What if Jill tells Amanda that she doesn’'t
want anyone to know about their
conversation—especially David?

§ What if Jill reports this to the Title IX
Coordinator? How should the school
respond?

August 7, 2017
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CASE STUDY #3 rainkl

§ Kayla comes into her academic advisor’s
office one day and tells her that her
economics professor is constantly making
degrading remarks against women during
class. Kayla says that he even seems to
put down the comments of her and
other women when they volunteer to
answer questions in class, even when
Kayla knows the answer is right. Kayla is
worried that she won’t receive the grade
she deserves in the class and is
wondering if it is too late to drop it or
take it pass/fail?

187

5

4

August 7, 2017

CASE STUDY #3 rainER

§ What are the academic
advisor’s responsibilities? =

§ What if Kayla requests that her
name not be shared with the
professor?

§ How should the school
respond?

188

|
4

CASE STUDY #4 rainkl

§ Matt, a student cafeteria worker, is
talking with his supervisor in the
doorway to the kitchen. Suddenly he
ducks into the kitchen and quickly closes

. ‘ the door. Surprised, the supervisor asks
him what is going on. Matt tells him that
he just saw his ex-girlfriend, Andrea.
Matt explains that she has gone crazy
since they broke u% She constantly texts
him about getting back together. Her
friends badger him about it during class.
He's even found her waiting for him at
his door when he returns to his dorm.

GRAY
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CASE STUDY #4 rain 1‘

§ The supervisor asks Matt if he wants
him to tell someone. Matt says no,
that that would only make it worse.
What are the supervisor’s
responsibilities?

Does it matter if the supervisor is an
employee of a contractor?

Assume the supervisor reports this to
the Title IX Coordinator. How should
the school respond?

What if Matt asks the school not to
conduct an investigation?

wn

wn

wn

wn
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SESSION 6: COMPLAINT PROCESS:
INVESTIGATIONS & ADJUDICATIONS

-
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SESSION OVERVIEW IHH‘. 1 i‘

§ Legal Requirements of Complaint Process
+ Adequate, reliable, impartial, and prompt

§ Different Methods for Decision-Making

§ Remedies & Sanctions

§ Case Studies

TAY PAY

GRAY
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COMPLAINT PROCESS Iml 1 i ‘;

§ The process the school uses to resolve sexual misconduct
complaints. Thisincludes the fact-gathering investigation
and any hearing or decision-making process the school
uses to determine:

« Whether or not the conduct occurred using preponderance of
the evidence standard (“more likely than not”); and

« If the conduct occurred, what actions the school will take to end
the sexual violence, eliminate the hostile environment, and
prevent its recurrence, which may include:

§ Imposing sanctions on the respondent;
§ Providing remedies for the complainant; and
§ Addressing the campus community

194

COMPLAINT PROCESS Im. 1 i‘,

§ “Prompt, thorough, and impartial” or
“adequate, reliable, impartial, and
prompt” or “prompt, fair and impartial”

Separate from criminal investigation —I
May not dissuade complainant from

going to police in cases involving

allegations of criminal conduct—should

encourage reporting to police

“More likely than not” standard—must

state in institution’s policy

w W

wn
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STAGES OF COMPLAINT PROCESS

§ Investigation

 Receive complaint

« QOutline investigation

« Interview witnesses/gather other evidence

* Review/revise/re-interview

« Package investigation for decision-maker(s)
§ Adjudication/Decision-Making

* Reach conclusions

« Decide sanctions and remedies

 Notice of outcome

roink )

PROMPT

§ Designate time frames
§ OCR: A typical complaint process takes

§ If a delay, need to give
written notice to the
parties about the delay
and the reason for the
delay

approximately 60 days (not including appeal)

roinkl)

PROMPT

police investigation
typically takes 7-10 days

are done gathering evidence

§ May not delay for criminal
prosecution

§ May temporarily delay for initial
» OCR: police evidence-gathering stage

» Must resume when notified that police

raink D)
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IMPARTIAL rain 1 |

4

§ Conflicts and appearances of conflicts
disclosed and managed

§ Inform parties and witnesses that retaliation is
prohibited

§ Pay attention to the language used

«CComplainant/respondentvs. victim/alleged
perpetrator

GRAY

WooTy

THOROUGH, ADEQUATE, 1 \
RELIABLE, FAIR 1eii y

§ Interview/hear from both parties
§ Equal opportunity for parties
« Identify/present fact witnesses and evidence
« Access to evidence (if any)
« Right to an advisor/participation by a lawyer
§ Required by VAWA regulations for cases of sexual assault/VAWA crimes
§ May limit extent of participation (must apply equally)
« Participate in pre-hearing meeting (if any)
| | « Identify/present character witnesses (if any) CAUTION!
| ] « Appeal rights (if any)
) + Written notice of outcome of complaint
« Written notice of right to appeal (if any)
§ Consider reasonable accommodations (if necessary)

COMPLAINT PROCESS Im [ 1 ‘:

§ Standard of Evidence
« Preponderance of the evidence
§ Voluntary Resolution
+ Mediation not allowed in cases of sexual assault

+ No requirement to work it out directly with
respondent

+ Must be allowed to end informal process and start
formal process
§ Hearing
« Title IX - assumed but not required
« Cross-examination not allowed
+ Some guidance suggests this is disfavored method

GRAY
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COMPLAINT PROCESS IM 1 1‘

% Documentation
[ « Written summary of facts
« Consider recording hearings
% Written Notice of Outcome
« Complaint and appeal

5 Appeal
 Appeal process
recommended
COMPLAINT PROCESS Mol |‘ 1 5

§ Additional rights for VAWA/sexual assault cases:
« Access to information used in decision-making
* Right to advisor of choice (including attorney)
* Notice of meetings

* Notice of determination must
include all sanctions and the
rationale for the result and
sanctions

§ More information in Session 4

203

TRAINING REQUIREMENTS IM 1 1“

§ Institutional officials conducting proceedings (including
adjudi:j:ators and individuals deciding appeals) must be
trained on:

« Institution’s policy and procedures
= Applicable law

« Issues related to sexual assault, domestic violence, dating violence, and
stalking (annually)
+ How to conduct an investigation and hearing that protects the safety of
complainants and promotes accountability (annually)
§ Relevant evidence and how it should be used
§ Proper techniques for questioning witnesses
§ Basic rules for conducting proceedings
§ Avoiding actual or perceived conflicts of interest
« Types of conduct that would constitute sexual violence (including same-
sex sexual violence)
« Standard of review (preponderance of the evidence)

GRAY

ooy

2017 CONFIDENTIAL Gray Plant Mooty. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and Gray
Plant Mooty. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the author
or presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are
intended for general information purposes only, and readers are urged to consult with an attorney concerning their own situations and any
specific legal questions they may have.



TRAINING REQUIREMENTS IM 1 1‘

§ (cont.)

Consent and the role of alcohol or drugs o
can play in the ability to consent

Importance of accountability for individuals -
found to have committed sexual violence

Need for remedial actions for the perpetrator, -
complainant, and school community v

How to determine credibility . -
How to evaluate evidence and weigh it in an impartial manner
Confidentiality

Effects of trauma, including neurobiological change

Cultural awareness training regarding how sexual violence may

impact students differently depending on their cultural
backgrounds

August 7, 2017

METHODS A

§ Investigator(s) only gather(s) evidence and present(s)
to decision-maker(s)

§ Investigator gathers evidence and makes decision

§ Two investigators

§ Investigation, plus administrative hearing, parties
appear separately, no live witnesses ®

§ Full hearing by an individual or panel q ?l

§ Internal or external individuals as
investigator/adjudicator X Fost

WooTY

METHODS rainkD

§ Hearing panel
* Pros:
§ Burden of decision-making is shared among multiple individuals
§ Appearance of more due process

§ More difficult to allege bias
« Cons: /,/6
§ Can deter complaints
§ Confrontational 6
§ Difficult to control
§ Unnecessary complexity and time
§ More opportunity for missteps
§ Leads to unreasonable expectations of due process

§ Difficult to adequately train multiple participants
§ Difficult to maintain level playing field
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§ Single decision-maker

* Pros
§ Able to have single, well trained
individual do fact-finding
§ Less confrontational

= Cons
§ Possible allegations of bias
— Can be addressed by divvying roles between
investigator and decision-maker(s)
§ Pressure on one individual
— Can be addressed by having committee make
decision

METHODS rainkD)

August 7, 2017

§ Title IX obligations:

« End the sexual violence/hostile
environment

* Prevent its recurrence
» Remedy its effects

209

REMEDIES rainkD)

§ Consider who will decide the remedies and how
= Consider role of Title IX Coordinator
§ Remedies for complainant
Escorts
Separation from respondent
Counseling services
Medical services
Academic support services/accommodations
Allowing course withdrawal without penalty

Reviewing disciplinary actions against complainant to
determine if harassment contributed

S

contributed
Title IX Coordinator review of remedies

GRAY
PLANT
WooTY

Reviewing academic issues to determine if harassment

REMEDIES rainkl

|

4
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REMEDIES M 1 \:

§ Remedies for broader student population in some cases

« Take proactive measures to prevent sexual
harassment and violence, such as trainings

« Develop effective written materials to
educate students on policy and resources
* Encourage students to report
§ Periodic “climate checks” and review

of issues (e.g., better lighting?)
§ VAWA regulations only require a range of all protective
measures for sexual violence in institution’s ASR

GRAY
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SANCTIONS traink D

§ Consider who will decide the 90000

sanctions and how
« Consider limited role of Title IX
Coordinator

Sanctions are designed to stop the harassment,
prevent its recurrence, and remedy its effects
Under VAWA, any information provided to
individual(s) who determine sanctions must also be
provided to the parties

Institution’s ASR must include a list of all possible
sanctions for sexual assault and VAWA crimes

wn

wn

wn

SANCTIONS raink D

§ Possible Sanctions
« No contact order

« Suspension or Expulsion \«N
7

§ Transcript notations?
§ Disclosure to other institutions?
§ Separate disciplinary file?
+ Change in class schedule/living arrangements
« Mandatory training/counseling
« Limitations on access to campus facilities
« Limitations on campus activities
« Community service

GRAY
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SANCTIONS rain i !

§ Sanctions when student not suspended or expelled
« Make inquiries to determine whether restrictions need to
be made to:
« living arrangements
« class schedules

NS
« use of facilities \ N
2

« co-curricular activities
= campus events
« Allow for Title IX Coordinator to modify or clarify
§ General no contact directive & limit use of facilities to specific
time
§ Address ability to appeal

214

NOTICE OF DETERMINATION Im 1 i ‘;

§ Must provide simultaneous written notice to the parties of:
« The result of the complaint
« Sanctions related to complainant (to both parties)
& In case of sexual harassment, include sanctions unrelated to complainant only
in respondent’s notice
§ In case of sexual assault or VAWA crime, provide all sanctions to both parties
Individual remedies offered or provided to the complainant (in
complainant’s notice only)
Notice of the rationale for the result and sanctions (sexual assault and
VAWA crimes only)
§ Explain how the evidence was weighted
§ Explain how information supports the result
§ Describe how the standard of evidence was applied
Other steps the school has taken to eliminate the hostile environment
and prevent recurrence
Any appeal rights and procedures, as well as updates following appeal

215

APPEALS rain i l,

§ Not required, but adds layer of due process
§ When available must:
+ Be prompt and equitable
§ Transparency, equality, notice requirements from main process will apply to appeals
« Follow grounds for appeal as outlined in policy, e.g.—
§ New evidence
§ Unfair investigation/hearing
§ Failure to follow policy
§ Sanctions too severe/lenient
§ Consider—
« Preliminary evaluation of whether proper ground was stated (not evaluating
merits)
 Include timelines for stages of appeal
« Authority of appeal officers — remand versus ability to change decision?
§ Individuals responsible for appeal must receive specialized training

GRAY
PLANT 216
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roink )

CASE STUDIES

Investigating and Remedying

CASE STUDY #1 rainkD

You are the Title IX Coordinator and receive
a call from Mandy, a junior. Mandy tells you
that her history professor uses the term
“girls” instead of women and she finds it
very offensive and wants to file a complaint.
You ask if there is anything else the —
professor has done to offend her or make -
her uncomfortable. She says no; she -
otherwise likes the professor, but feels that
this is an important issue that needs to be
addressed. How should you respond?

CASE STUDY # 2 M 1 ‘:

§ After final exams, a group of students, including Matt
and Jane, go out to celebrate. A great deal of
drinking takes place.

§ The next semester, Jane is having trouble in one of
her classes. Her instructor asks what’s bothering her,
and she claims that one of her classmates raped her

a few months ago. "’.

§ The instructor alerts the Dean l

of Students. What next?

»»»»»
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CASE STUDY #2 M i ‘:

§ The Dean of Students meets with
Jane. Jane doesn’t want to talk

about it or to share any details.
. Now what?
'.’ § Suppose instead that Jane tells

the Dean of Students that Matt

raped her but that she doesn’t
want to file a complaint. Now
what?

CASE STUDY #2 traink D

§ Aweek later, Jane agrees to meet with the Title IX
Coordinator and states that she has decided she wants
to file a complaint against Matt. She claims that Matt
walked her home after the finals celebration. When
they got to her apartment, she invited him into her
apartment for another drink as friends. In the
apartment, he forced himself on her and raped her.

§ An hour later, the St. Paul Police call the Title IX
Coordinator and state that they are conducting a
criminal investigation. They ask your institution to
suspend its investigation.

CASE STUDY #2 M i ‘:

§ After the police complete evidence
gathering, the institution starts the
investigation. Matt admits that he
and Jane had sex, but claims it was
consensual. The other students who
saw Matt and Jane at the
celebration stated that they had
both been drinking and flirting.
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CASE STUDY #2 raink D

§ The decision-maker ultimately
concludes that there’s not enough
evidence to demonstrate that it is
more likely than not that Matt
violated the policy.

Jane appeals. She claims that after
she received a notice of outcome
another student approached her and
asked what had happened. The
student told Jane that Matt had done
the same thing to her a year ago.

wn

CASE STUDY #2 traink D

§ Jane claims that friends of Matt are harassing
her as a result of the complaint she raised.
She claims they post mean Facebook
messages and have called her a slut to

common friends off campus. ’
L) \

T

Q&A
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SESSION 7: CREATING A CULTURE OF
UNDERSTANDING & PREVENTION

226

MISSING THE MARK

§ Common Concerns from Students:

« Lack of fairness and equity

« Complainants discouraged from reporting

* Retaliation/harassment and re-victimization

« Inadequate support during and after process

« Failure to accommodate documented disabilities
« Feeling judged and isolated

« Dissatisfaction with outcome or sanctions

« Inadequate training of officials

« Inadequate education and prevention programs

roinkl)

Lack of clarity and transparency in policy and process
« Lack of communication and coordination with parties

AN A

oy

CREATING A CULTURE OF
UNDERSTANDING

wee
KN

3
. .
tesss, d
s

parties’ privacy
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aink D)

& Confidentiality — Revisited
« Consider the chilling effect on
- not honoring a request from a
“ complainant for confidentiality
* Even if confidentiality is not
requested, always respect the

N
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CREATING A CULTURE OF m i ‘,
UNDERSTANDING TAINEERY

§ Confidentiality — Revisited
« Importance of Confidential Resources
§ Make confidential resources available and publicize their
availability

— Train responsible employees to notify complainants of their right to talk
to a confidential resource

§ Many victims will end up reporting after talking to a confidential
resource
* These practices will create trust on your campus and
encourage reporting

e . Responding
Confidentiality . ’ Reporting ’

TRAINING traink D
0000
Security

Counseling staff

Other employees likely to witness or receive reports — faculty, certain
staff, coaches, and athletic department members

Student leaders
New students and employees
Existing students and employees

§ Who?

Title IX Coordinators
Investigators

Individuals on hearin%panels
or who have responsibility for
student discipline decisions
Student Affairs/HR

Residence Life staff

GRAY
WooTY

PREVENTION & AWARENESS PROGRAMS |1y 1 |

§ Primary prevention and awareness programs and the
ongoing campaigns that include:

Statement that the institution prohibits VAWA crimes and

sexual assault

Definition of VAWA crimes and sexual assault in the

jurisdiction

Definition of consent in the jurisdiction

Safe and positive options for bystander intervention where

there is a risk of VAWA crimes and sexual assault

Information on risk reduction to recognize warning signs of

abusive behavior and how to avoid potential attacks

Procedures to be followed after a report of a VAWA crime or

sexual assault (see above)
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PREVENTION & AWARENESS PROGRAMS |1 311| 1 ||

§ Programs to prevent sexual assault and VAWA crimes:

« Include both primary prevention and awareness programs
and ongoing prevention and awareness campaigns

« Comprehensive, intentional, and integrated programming,
initiatives, strategies, and campaigns intended to end
sexual assault and VAWA crimes that—

§ Are culturally relevant, inclusive of diverse communities and
identities, sustainable, responsive to community needs, and
informed by research or assessed for value, effectiveness, or
outcome

§ Consider environmental risk and protective factors as they occur
on the individual, relationship, institutional, community, and
societal levels

GRAY

WooTy

PREVENTION & AWARENESS PROGRAMS [0t 1 |

§ Primary prevention programs means
programming, initiatives, and strategies informed
by research or assessed for value, effectiveness,
or outcome that are intended to stop sexual
assault and VAWA crimes before they occur
through the promotion of positive and healthy
behaviors that foster healthy, mutually respectful
relationships and sexuality, encourage safe
bystander intervention, and seek to change
behavior and social norms in healthy and safe
directions

PREVENTION & AWARENESS PROGRAMS |1 (31j| 1| |

§ Training for employees that are not
confidential resources should also include
discussion of:

§ Inability to promise confidentiality ’
§ Need to direct to confidential resourc
§ Need to report to Title IX Coordinatc

4

GRAY
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ONGOING PREVENTION AND
AWARENESS CAMPAIGNS

§ Examples
* Bystander intervention
+ Drug and alcohol awareness
« Coach-based prevention
* It’s on Us campaign

rainkD

HOwW NOT TO BE A PERPETRATOR

roinkl)
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115 SINPLE AS AEA
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REVIEW POLICIES/PROCEDURES

§ Are your policies and procedures
effective?

that it is deterring reports?

resources come up?

past hearings or investigations?

the second time

TITLE IX COORDINATOR: CONTINUALLY )
traink D

« Isyour hearing process so cumbersome

+ If astudent searches “rape” or “sexual
assault” on your student website, will

« What changes should be made based on

§ You may be caught off-guard the first time a
new issue arises, but you should be prepared

REVIEW POLICIES/PROCEDURES

changing?
« Are there patterns that should be addressed?

§ Times of the year
(e.g., start of school)

§ Events (e.g., annual
concert in the quad)

§ Groups
§ Location

TITLE IX COORDINATOR: CONTINUALLY ainED
raink D

§ After a complaint of sexual misconduct, review:
« Anything with your facilities or practices that needs

|

§ May be required in
coming years

§ Guidance from White

to conduct a climate
survey

L]< 1<)

CLIMATE SURVEYS rainkl

House Task Force on how

Al

4
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CLIMATE SURVEYS Im 1 1‘

§ What are climate surveys?

 Survey means a standard set of items given
to participants, usually in a questionnaire, to

assess different aspects of campus climate

- Aclimate survey examines both 90000

§ The number of sexual assaults occurring

(prevalence or incidence) and

§ Perceptions of campus climate
« Perceptions are attitudes among students,
faculty, staff, and/or administrators about the
campus atmosphere regarding sexual assault

GRAY

ooy

CLIMATE SURVEYS IHH“ N i‘

§ What is the value of climate surveys?

« Provide information about community
perceptions, knowledge, and attitudes
relevant to sexual assault
Assess incident rates via confidential or
anonymous surveys as another source of
data about the extent of the problem
Regularly administering surveys can show
changes over time, such as decreases in
sexual assaults and increases in awareness
or reporting

CLIMATE SURVEYS Im. N i‘

§ What is the value of climate surveys? (cont.)

« Provide information about the problemin a
particular campus community, enabling schools to
tailor prevention and response efforts

» Demonstrate the institution’s
commitment to addressing
sexual assault and build trust
with students, faculty, parents,
and others

GRAY

ooy
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CLIMATE SURVEYS IM 1 1‘

§ What are the legal risks of conducting climate
surveys?

) * Must be prepared to respond to data

§ Changes to policies/procedures
Q Q § Remedies for particular incidents
reported
§ Information will be available to OCR

UPCOMING TRAININGS 1 X
(]

4

§ Trainings for individuals with heightened I
responsibility:
« 8/8: Annual Training for ADVANCED Title IX
Coordinators and Deputy Coordinators
« 8/9: Title IX/VAWA Training for Investigators and
Adjudicators
« 9/21: Drafting an Investigation Report

GRAY
PLANT 245
WooTY

UPCOMING TRAININGS hm. 1 1“

§  Available on-demand:

+ Title I/VAWA Training for Adjudicators « Attomeys Serving as Advisors
+ Trauma-informed Training for Fist Responders, + Confidential Resources Training

Confidential Resources, and Campus Security + Post-VAWA Annual Security Report Drafting
+ Making Your Sexual Misconduct Policy a 10 * Interviewing Survivors of Sexual Assault - Expert Panel
+ Train the Trainer: Title IVVAWA Training for Caaches Training

and Athletic Directors - Fundamentals of FERPA

+ Title IX/VAWA for Chief Academic Officers

+ Advanced Title IX Investigator Training

+ Title IX Investigator/Adjudicator Training

+ Advanced Title IX Investigator/Adjudicator Training

+ Title IX/VAWA Hearing Panel Training

+ Annual Trauma-Informed Training for Adjudicators

+ Title X Coordinator Training ~ Duties Beyond Sexual
Assault

+Trauma-Informed Training for First Responders,

Confidential Resources, and Campus Security
Minnesota Law Update: Ttle IX Coordinator Overview
of Legal Requirements

Panel Discussion on Title IX Recordkeeping
Requirements and Best Practices

« Senior Leadership Training
« Title IX/VAWA Panel Discussion for Coaches and

Athletic Directors

+ Drafting an Investigation Report
+ Drafting a Notice of Determination
+ Transgender Students and Employees Training

« Title IX Training for New Coordinators

& Prevention programs for students & employees—
customizable online modules
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Traci Thomas-Card

tthomas-card@mncasa.org

Traci Thomas-Card is the Membership and Advocacy Services Manager at the
Minnesota Coalition for Sexual Assault. Traci has done both direct services and
prevention in the anti-sexual violence movement for over a decade. In her current
position, she is responsible for developing and facilitating training, technical
assistance, and support for MNCASA member programs who provide direct
services to victims of sexual violence across Minnesota. Traci is currently pursuing
her Ed. D. in Higher Education through the department of Organizational
Leadership, Policy, and Development at the University of Minnesota, and is
certified as a Title IX Coordinator. Her current research interests include the
LGBTQIA+ college student population, intersectionality, student development,
campus advocacy, and violence prevention.
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Annual Training for New Title IX Coordinators
and Deputy Coordinators

SEXUAL MISCONDUCT POLICY CHECKLIST

The following checklist for sexual misconduct policies (checklist) highlights elements that are
particularly important for institutions to consider when drafting sexual misconduct policies as
part of their overall response to sexual misconduct. This is an adaptation of the checklist
released by the White House Task Force. While not all items are necessarily required by Title IX
or the Violence Against Women Reauthorization Act, this document can be used as a guided
checklist for developing effective sexual misconduct policies. However, the institutions should
not adopt the checklist, in part or in whole, without first engaging in a comprehensive drafting
process that considers the unique aspects of the institution and its student body. The items
listed in the checklist are intended to be guidelines, neither exhaustive nor exclusive, to help a
school cover the important bases.

The policy of each institution will vary in detail, specificity, and components, reflecting
differences in state or local legal requirements and each school’s students, size, administrative
structure, and what it has learned from past experiences.

The following checklist highlights elements that are particularly important for institutions to
consider when drafting sexual misconduct policies:

1. Introduction
3. Notice of Nondiscrimination.

eh. Statement of the school’s commitment to address sex discrimination,
which includes sexual harassment, sexual violence, and sexual
misconduct.

=i.  Statement that the school will take steps to prevent recurrence of
sexual harassment, sexual violence, and sexual misconduct and to
correct its effects on complainants and others.



2. Scope of the Policy

«a. ldentify the persons, conduct, locations (including off-campus), programs,
activities, and relationships covered by the school’s sexual misconduct

policy.

=b.  Explain policy and disciplinary jurisdiction applies to off-campus conduct
that impacts/has continuing effects on the educational or employment
environment.

-C. Explain that the policy applies to all students, employees, and third
parties, regardless of sexual orientation or gender identity.

3. Definitions
«a.  Clearly define all conduct prohibited by the policy, including:
=i.  Sexdiscrimination;
«ii.  Sexual harassment;
=jii.  Sexual misconduct;
eiv.  Hostile environment caused by sexual harassment;
ev.  Sexual assault;
evi.  Domestic violence;
evii.  Dating violence;
eviii.  Stalking;
=ix.  Retaliation
=b.  Additional terms that should be defined include:
=i.  Consent;

1.  theinput of students and sexual assault experts can be
helpful in developing a definition of consent. At minimum,
the definition should recognize that:

a. consent is a voluntary agreement to engage in
sexual activity;
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b. someone who is incapacitated cannot consent;

C. past consent does not imply future consent;

d. silence or an absence of resistance does not imply
consent;

e. consent to engage in sexual activity with one
person does not imply consent to engage in sexual
activity with another;

f. consent can be withdrawn at any time; and

g. coercion, force, or threat of either invalidates

consent.

«2.  The policy’s definition may set a higher standard than
state law, but cannot be less stringent than the applicable
state law.

eii.  Incapacitated;

e]. Such as:

a. due to the use of drugs or alcohol;
b. when a person is asleep or unconscious; or
C. because of an intellectual or other disability that

prevents the student from having the capacity to
give consent.

«2.  The policy’s definition may set a higher standard than
state law, but cannot be less stringent than the applicable
state law.

4, Title IX Coordinator
«a. ldentify the school’s Title IX coordinator and deputy coordinators (if any).

=b.  Briefly explain each individual’s role in the school’s overall response to
sexual misconduct.

eC. Include contact information for the Title IX coordinator.

«d.  Provide references to sections of the policy that provide greater details
regarding the Title IX coordinator’s duties.
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ee.  Ataminimum, the Title IX coordinator is responsible for:
=i.  Overseeing all Title IX complaints;

=ii.  ldentifying and addressing any patterns or systemic problems that
arise during the review of such complaints; and

=iii.  Assisting in answering any other questions related to these
policies and procedures.

5. Immediate Action and Assistance Following an Incident of Sexual Misconduct

*a. Identify and provide contact information for the trained on- and off-
campus advocates and counselors who can provide an immediate
confidential response in a crisis situation (e.g., obtain needed resources,
explain reporting options, and help navigate the reporting process).

<b.  Provide emergency numbers for on- and off-campus safety, law
enforcement, and other first responders (e.g., the Title IX coordinator).

=c.  Explain the importance of preserving evidence as may be necessary to
the proof of sexual assault or a VAWA crime, or in obtaining a protection
order.*!

«d. Identify health care options, both on- and off- campus:

«i. Include options to seek treatment for injuries, preventative
treatment for sexually transmitted diseases, and other health
services.

«ii.  Discuss the option of seeking medical treatment in order to

preserve evidence. And include steps victims should take to
preserve evidence of covered violence and/or stalking.

«iii.  Identify where/how to get a rape kit or find a Sexual Assault Nurse
Examiner (SANE).

=iv.  Listlocations, including contact information, for an advocate (e.g.,
a local rape crisis center, on-campus advocacy program) who can
accompany a victim to the hospital or health provider.

! An asterisk (*) connotes mandatory items as set forth in the VAWA final regulations, 668 CFR § 668.46.
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=v.  Explain that completing a forensic examination would not require
someone to file a police report.

=vi.  Advise students that having a forensic examination will help
preserve evidence in case the victim decides at a later date
to file a police report.

=e.  Explain the rights of victims and the institution’s responsibilities
regarding orders of protection, no contact orders, restraining orders, or
similar law orders issued by a criminal, civil, or tribal court or by the
institution.*

=i.  Explain how to request information about available options,
including specific contact information.

<ii.  Explain what legal options are available and under what
circumstances.

<iii.  Include instructions for how to file a request for each of the
options, including specific contact information.

eiv.  Include information about the institution’s responsibility to honor
such requests and comply with these orders.

ev.  Explain what the victim should do to enforce an order of
protection.

evi. If the institution does not issue orders of protection:

e]. State that the institution does not issue orders of
protection.

=2.  Provide information on other available options in the
jurisdiction, such as orders of protection issued by a
criminal, civil, or tribal court.

3.  State that the institution has responsibility to comply with
and enforce those orders.

of. Identify other services available on- and off- campus.
6. Reporting Options and Considerations

«a.  Describe policies governing confidentiality.
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=i. Identify confidential resources.

«ii.  Consider whether to identify those “responsible employees” who
must report incidents (including personally identifying details) to
the Title IX coordinator. Consider particularly how a school will
ensure that a student understands an employee’s reporting
obligation before he or she reveals any information to that
employee.

«iii.  Describe what information will be kept confidential and what
information may be disclosed, to whom it will be disclosed, and
why (FERPA, Clery, state law privileges).

eiv.  Identify who is responsible for determining what information
about a victim should be disclosed and how the decision will be
made.

ev.  Explain when the school may not be able to honor a student’s
request that his or her name not be disclosed to the alleged
perpetrator or that no investigatory or disciplinary action be
taken. Identify the employee responsible for evaluating such
requests for confidentiality or no action.

evi.  Explain institution's mandatory reporting obligations; cross-
reference mandatory reporting policy.

evii.  Explain how the institution will protect the confidentiality of
victims and other necessary parties, including how the institution
will:*

1.  Complete publicly available recordkeeping, including Clery
Act reporting and disclosures, without the inclusion of
identifying information about the victim, to the extent
permissible by law.*
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=2.  Maintain as confidential any accommodations or
protective measures provided to the victim, to the extent
that maintaining such confidentiality would not impair the
ability of the institution to provide the accommodations or
protective measures.*

eviii.  State that the institution will protect a victim’s confidentiality,
even if the victim does not specifically request confidentiality.

«ix.  Explain that the victim will be informed before the institution
shares personally identifying information that is necessary to
provide an accommodation or protective measure
(recommended) and that the institution will only disclose
information necessary to provide the accommodations or
protective measures in a timely manner.

eb.  Reporting to the institution.

=i.  Explain how and to whom the alleged offense should be
reported.*

<ii.  Identify the Title IX coordinator.

<iii.  Identify other designated employees. Include specific contact
information.

«iv.  Discuss responsible employees or employee reporting obligations.
=v.  Cross-reference confidential resources.
evi.  Differentiate report from complaint.

evii.  Explain the process for third-party and
anonymous reporting.

eviii.  Describe when school will grant amnesty
from student conduct policies.

-C. Reporting to law enforcement.

=i.  Explain options regarding law enforcement and campus
authorities, including notification of the victim’s option to:*

1.  Notify proper law enforcement authorities, including on-
campus and local police;*
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=2.  Be assisted by campus authorities in notifying law
enforcement authorities if the victim so chooses;* and

«3.  Decline to notify such authorities.*

=ii.  Explain that a report to law enforcement is not necessary for
school to proceed with an investigation.

«iii.  Include specific contact information for the authorities.
=iv.  Describe what is involved in making a police report.

=d.  Explain the school’s reporting obligations under the Clery Act, including
the annual reporting responsibilities of campus security authorities and
the school’s obligation to issue timely warnings.

ee.  Align a complainant’s reporting options with applicable state law.
7. Resources and Interim Measures

«a.  Provide information about existing counseling, health, mental health,
victim advocacy, legal assistance, visa and immigration assistance,
student financial aid, and other services available for victims, both on
campus and in the community.*

eh. Provide information about academic assistance.
eC. Include contact information.
(. Cross-reference resources listed under Immediate Action & Assistance.

ee.  Explain options for, available assistance in, and how to request changes
to academic, living, transportation, and working situations, if so
requested by the victim and if such accommodations are reasonably
available, regardless of whether the victim chooses to report the crime to
campus police or local law enforcement.*

f. State that the institution is obligated to comply with a student’s
reasonable request for a living and/or academic situation change
following an alleged sex offense.

=g. ldentify additional resources and interim measures available, such as no
contact orders and changing the alleged perpetrator’s living
arrangements or course schedule.
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=h.

Identify how the institution will determine what measures to take and
who makes that decision.

Identify procedures for determining interim measures:

=i.  Factors to consider: specific need expressed by the complainant;
age of the students involved; severity or pervasiveness of the
allegations; any continuing effects on the complainant; whether
the complainant and alleged perpetrator share the same
residence hall, dining hall, class, transportation, or job location;
and whether other judicial measures have been taken to protect
the complainant (e.g., civil protection orders).

8. Complaint Procedures

*a.

«C.

-e.

Identify and explain Title IX coordinator(s) roles and responsibilities.

Identify investigators, adjudicators, sanctioning officials, and appeals
officials or explain process for selecting them.

Identify each type of disciplinary proceeding used by the institution and
explain how the institution determines which type of proceeding to use
based on the circumstances of an allegation.*

Explain how to file a disciplinary complaint.*

«i.  Include contact information for the person or
office to which the complaint should be made, the location
of any forms required, and the options for filing the
complaint (i.e., in person, online).

Explain the steps, anticipated timelines, and decision-
making process for each type of disciplinary complaint.*

Explain informal process, if applicable; state that
mediation is never appropriate in sexual assault cases.

Provide equitable rights and transparency to the parties.
Discuss interaction with law enforcement.

=i.  Set forth parameters and clarify what information may and may
not be shared during a parallel investigation with law
enforcement (e.g., via a memorandum of understanding with
local law enforcement).
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. Explain the processes for preserving evidence.

. Provide the respondent and complainant equitable rights during the
investigative process.

k.  Explain/cross-reference interim measures: that where necessary, the
school will take immediate steps to protect complainants pending the
final outcome of an investigation, including academic accommodations
and other interim measures. These steps may include the ability to
change housing or dining facilities; change work schedules; alter
academic schedules; withdraw from/retake a class without penalty;
access academic support such as tutoring; issue no contact orders; and
change the alleged perpetrator’s living arrangements or course schedule.

. Explain/cross-reference the school’s response if a complainant’s request
for confidentiality limits the school’s ability to investigate a particular
matter. A school may take steps to limit the effects of the alleged sexual
misconduct and prevent its recurrence without initiating formal action
against the alleged perpetrator or revealing the identity of the student
complainant. Examples include: providing increased monitoring,
supervision, or security at locations or activities where the misconduct
occurred; providing training and education materials for students and
employees; revising and publicizing the school’s policies on sexual
misconduct; and conducting climate surveys regarding sexual
misconduct.

em. State that proceedings will:*

=i.  Provide a prompt, fair, and impartial investigation and
resolution;* and

=ii.  Be conducted by officials who receive annual training on the
issues related to sexual harassment, domestic violence, dating
violence, sexual assault, and stalking, and how to conduct an
investigation and decision-making process that protects the safety
of victims and promotes accountability.*

1.  Describe the annual training.
«2.  The training should include:
a. Relevant evidence and how it should be used;

b. Proper techniques for questioning witnesses;
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C. Basic rules for conducting proceedings;

d. Avoiding actual or perceived conflicts of interest.

en.  Advisors: explain the persons who may attend and/or participate in the
process and the extent of that participation.

0. Timing

Provide the accuser and the accused with the same opportunities
to have others present during any institutional disciplinary
proceeding, including the opportunity to be accompanied to any
related meeting or proceeding by the advisor of their choice* —
Sexual Assault & VAWA Crimes Only.

Must not limit the choice of advisor or presence for either the
accuser or the accused in any meeting or institutional disciplinary
proceeding (must permit attorneys)* — Sexual Assault & VAWA
Crimes Only.

1.  However, the institution may establish restrictions
regarding the extent to which the advisor may participate
in the proceedings, as long as the restrictions apply equally
to both parties.

Outline the parties’ rights, if any, to have advisors present for
cases that do not involve allegations of sexual assault or a VAWA
crime.

1.  Right to advisor must be equal.
«2.  Limitations on who can serve as advisor must be equal.

«3. Limitations on role of advisor must be equal.

Designate reasonably prompt timeframes within which the
proceedings will be completed.*

Describe the process for the extension of timeframes for good
cause with written notice to the accuser and the accused of the
delay and the reason for the delay.*

OCR says average from complaint to decision/sanctions is 60 days
(excluding appeal).
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ep.  Conflicts of Interest

=i.  State that proceedings will be conducted by officials who do not
have a conflict of interest or bias for or against the accuser or the
accused.*

«ii.  Describe procedure for reporting conflicts and requesting removal
of investigator/adjudicator.

(. State that the proceeding will be conducted in a manner that:

=i. Includes timely notice of meetings at which the accuser or
accused, or both, may be present.* — Sexual Assault & VAWA
Crimes Only.

<ii.  Provides timely and equal access to the accuser, the accused, and

appropriate officials to any information that will be used during
informal and formal disciplinary meetings and hearings.* — Sexual
Assault & VAWA Crimes Only.

er, Standard of Evidence

=i.  State the standard of evidence that will be used during any
institutional conduct proceeding arising from such a report.*

«ii.  Title IX requires the preponderance-of-the-evidence standard
(more likely than not).

s, If using a hearing process: Outline the rights and roles of both parties in
the adjudication process, including:

=i.  Notice of hearing(s) to both parties.
=ii.  Access to all information used in hearing.

=iii.  An opportunity for both parties to present witnesses and other
evidence, including:

1. adescription of the types of evidence that may or may not
be presented, including but not limited to:

a. prohibiting questioning or evidence about the
complainant’s prior sexual conduct with anyone
other than the respondent; and
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b. clarifying that evidence of a prior consensual dating
or sexual relationship between the parties by itself
does not imply consent or preclude a finding of
sexual misconduct.

=2.  ifthe school conducts a hearing, and generally allows for
cross-examination, a description of alternative methods
that preclude the respondent from personally cross-
examining the complainant.

eiv.  Extension of any other rights given to the respondent to the
complainant.

ot. Explain the possible results of the adjudication process, including:
=i.  Sanctions:

1.  Listall of the possible sanctions that the institution may
impose following the results of any institutional
disciplinary proceeding for an allegation of a sexual assault
or VAWA crime.*

a. List all possible sanctions for each individual VAWA
offense or sexual assault.

b. If a suspension is a possible sanction, describe the
type and length of the suspension and any
requirements for reinstatement.

<ii.  Remedies, accommodations, and protective measures for the
complainant.

1.  Describe the range of protective measures that the
institution may offer to the victim following an allegation
of a sexual assault or VAWA crime.*

«iii.  Additional remedies for the school community.

eu.  Outline how the parties will be informed of the results of the
adjudication, including:

«j.  State that both the accuser and the accused shall be
simultaneously informed, in writing of* —
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1.  The outcome and rationale of any institutional disciplinary
proceeding that arises from an allegation of sexual assault
or a VAWA crime.*

=2.  Theinstitution’s procedures for the accused and the victim
to appeal the results of the institutional disciplinary
proceeding.*

«3.  Anychange to the results that occurs prior to the time that
such results become final.*

4. When such results become final.*
«ji.  State that the notice will include:

1. Individual remedies offered or provided to the
complainant (for complainant only).

2. Sanctions:

a. Disclose all sanctions and rationale to both parties
for cases of sexual assault or VAWA crime.*

b. Only disclose to complainant those sanctions
imposed on the respondent that relate to the
complainant for other Title IX matters.

3.  Other steps the school has taken to eliminate
the hostile environment and prevent recurrence.

<iii. A statement that the school will not require a party to abide by a
nondisclosure agreement, in writing or otherwise, that would
prevent the re-disclosure of information related to the outcome
of the proceeding.

9. Appeal Procedures
«a.  Describe the appellate procedures (if appeals are permitted), including:
=i.  Grounds for appeal, e.g.;
1.  New evidence;

=2.  Unfair investigation/hearing;
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«3.  Failure to follow policy; and
4, Sanctions too severe/lenient.
eji.  Standards of review.

«iii.  The individual(s) that will decide appeals or the process for
selecting such individual(s).

eiv.  The applicable reasonably prompt time frames.
10. Retaliation

*a. Ensure the policy prohibits retaliation against those who file a complaint
or third-party report, or otherwise participate in the investigative and/or
disciplinary process (e.g., as a witness), and explain that the school will
take strong responsive action if retaliation occurs.

<b.  Provide instructions and contact information for reporting retaliation.
«c. ldentify process for investigating/adjudicating complaints of retaliation.
11.  Right to Alternative Procedures.

ea.  State that nothing in the policy/procedures is intended to interfere with
or deny the right of any individual to pursue other avenues of recourse
which may include, but are not limited to, filing a complaint with the
United States Department of Education or other applicable agencies.

2017 CONFIDENTIAL Gray Plant Mooty. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and Gray
Plant Mooty. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the author or
presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are
intended for general information purposes only, and readers are urged to consult with an attorney concerning their own situations and any
specific legal questions they may have.



GP:4832-1790-2156 v2

2017 CONFIDENTIAL Gray Plant Mooty. All Rights Reserved. All contents are confidential, proprietary and the property of trainED and Gray
Plant Mooty. All information included may not be reproduced, in any form, by anyone without the expressed written consent of the author or
presenter. The contents should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are

intended for general information purposes only, and readers are urged to consult with an attorney concerning their own situations and any
specific legal questions they may have.

16



JUN

Annual Training for New Title IX Coordinators
and Deputy Coordinators

COMPLIANCE CHECKLIST

[0 Appoint Title IX Coordinator
0 Review and update Title IX Coordinator job description
[0 Develop/update and publish a Notice of Nondiscrimination

[0 Develop/update and publish a sexual misconduct policy (including adjudication
procedures)

(0 Train individuals with heightened responsibilities

o Title IX coordinators and deputy coordinators, RAs, RDs, campus security,
student life personnel, human resources personnel, athletic directors, campus
pastor, counselors, medical providers, in-house counsel and any others with
heightened responsibility

[0 Specialized training for:
o Investigators and adjudicators
o0 President, Provost, Board
Train all students
Train all employees

Assess student and employee trainings for value, effectiveness, and outcome

O 0O o 0O

Accurately track crime statistics
0 Assess each new complaint

[0 Report on above in Annual Security Report (October)
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Annual Training for New Title IX
Coordinators and Deputy Coordinators

WEB RESOURCES

April 4, 2011 Dear Colleague Letter on Sexual Violence:
http://www?2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf

April 24, 2015 Department of Education Guidance on Title IX Coordinators:

Dear Colleague Letter on Title IX Coordinators:
http://www?2.ed.gov/about/offices/list/ocr/letters/colleague-201504-title-ix-
coordinators.pdf

Letter to Title IX Coordinators: http://www?2.ed.gov/about/offices/list/ocr/docs/dcl-
title-ix-coordinators-letter-201504.pdf

Title IX Resource Guide: http://www?2.ed.gov/about/offices/list/ocr/docs/dcl-title-ix-
coordinators-guide-201504.pdf

April 28, 2015 Department of Education Response Letter to Senator Barbara Boxer:
http://www.boxer.senate.qov/press/related/150428EducationDepartmentReponsetolLetter.pdf

Questions and Answers on Title IX & Sexual Violence (2014):
http://www?2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf

The Clery Act showing amendments made by § 304 of the Violence Against Women Act:
http://ifap.ed.gov/dpcletters/attachments/GEN1413VAWAAmMendmentsCleryAct.doc
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Final Regulations for the Violence Against Women Act amendments to the Clery Act (October
20, 2014):
http://www.gpo.gov/fdsys/pkg/FR-2014-10-20/pdf/2014-24284.pdf

Handbook for Campus Safety and Security Reporting:
http://www?.ed.gov/admins/lead/safety/handbook.pdf

Building Partnerships among Law Enforcement Agencies, Colleges and Universities:
Developing a Memorandum of Understanding to Prevent and Respond Effectively to Sexual
Assaults at Colleges and Universities:
http://www.whitehouse.gov/sites/default/files/docs/white _house task force law_enforceme

nt_mou.pdf

Not Alone: https://www.notalone.qgov/

Legal Guidance for Schools: https://www.notalone.gov/schools/#legal-guidance
Understanding FERPA, the Clery Act, and Title IX:
https://www.notalone.gov/assets/ferpa-clerychart.pdf

Confidentiality FAQs: http://www.hhs.gov/ocr/privacy/hipaa/fag/ferpa_and _hipaa/
Guide to State Confidentiality Laws:
http://www.americanbar.org/content/dam/aba/uncategorized/cdsv-
related/Advocate_Confidentiality Chart 2 2014.authcheckdam.pdf

Guidance for Developing Partnerships with Local Rape Crisis Centers:
https://www.notalone.gov/assets/mou-rape-crisis-centers.pdf

Key Components of Victim Service Resources:
https://www.notalone.gov/assets/intervention-resources.pdf

Guide to Conducting Climate Surveys: https://www.notalone.gov/assets/ovw-climate-
survey.pdf

Student Resources: https://www.notalone.gov/students/

Crisis Resources Search Tool: https://www.notalone.gov/resources/

It’s On Us Campaign:
http://itsonus.org/
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Upcoming Trainings

§ Trainings for individuals with heightened responsibility:

8/8: Annual Training for ADVANCED Title IX Coordinators and Deputy Coordinators
8/9: Title IX/VAWA Training for Investigators and Adjudicators

9/21: Drafting an Investigation Report

8 Available on-demand:

Title IX/VAWA Training for Adjudicators

Trauma-Informed Training for First Responders, Confidential Resources, and Campus
Security

Making Your Sexual Misconduct Policy a 10

Train the Trainer: Title IX/VAWA Training for Coaches and Athletic Directors
Title IX/VAWA for Chief Academic Officers

Advanced Title IX Investigator Training

Title IX Investigator/Adjudicator Training

Advanced Title IX Investigator/Adjudicator Training

Title IX/VAWA Hearing Panel Training

Annual Trauma-Informed Training for Adjudicators

Title IX Coordinator Training — Duties Beyond Sexual Assault
Drafting an Investigation Report

Drafting a Notice of Determination

Transgender Students and Employees Training

Attorneys Serving as Advisors

Confidential Resources Training

Post-VAWA Annual Security Report Drafting

Interviewing Survivors of Sexual Assault — Expert Panel Training

Fundamentals of FERPA



» Trauma-Informed Training for First Responders, Confidential Resources, and Campus
Security

* Minnesota Law Update: Title IX Coordinator Overview of Legal Requirements
» Panel Discussion on Title IX Recordkeeping Requirements and Best Practices
» Senior Leadership Training

+ Title IX/VAWA Panel Discussion for Coaches and Athletic Directors

» Title IX Training for New Coordinators

§ Prevention programs for students & employees—customizable online modules
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